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* Calcutia” ¿Unive ‘Law College . | 
: ve ; l A Tun EN ett Magazine, à 2 . a e. 





Lo. "INAUGURAL ADDRESS — ^ ^ 


Ld n - : 
e "[Inaugugal Address delivered by  to-afart rolling includes, Conferences, 
. Bum Johe Lort-Williams., Kt., K.C., Debates, And Entertainment. We 
Ex-Judge, Calcutta High Court, on are to confer mafnly, upon topics 
the 19th March, 1948, in inaugurat- _ which are of interest to prospective | 


ing the Umion*Wee¥.] , — — lawyers, not altegether I hgpe for- 
MM. cia "3 getting  tltose ahich , may of. 

E Ai sa apris. | P uM o. interest to their prospettive clitnts, 
9» “I have been honéuned by your invi- . What then should be the form of 


* tation to deliver the Opening Address my opening address? Just as in the 
e of Union “Week inaugurated by the creat game of chess therg e a 
University. Law College Union.. Pre-- limited numberf óf* evell-tried bu 


sumably what is meant de that I ghall "ings," BO there are in the lesser ame 
start the ball noo or to use a sport- , of pubic addresges.* For eexample, 
ing metaphor ‘‘ kick-off. p l the uplifting speech designed to raisè 


To starb & ball rolling - is an easy Y vour minds and , thoughts to whgt are 
and a simple : task, but the conse- . edlled higher things, to ideals, s buch 
quences are” unforeseeable, immeasur- * of course are unreatisable, — 
able and possiBly * appalling. they would ceage*to Be ideals. I shal 
Knowing as we do that Svery causo. . not attempt ¿hose higher imaginative 

` is the progenitor of-an effect, ami „flights. I prefer jo - E my feet 


that every effect is the result of bil- ^ upón the solid ground. as -f 
lions of billions of antecedent causes ° I "propese to follow, pe "natural ° 
jt is a matter of some consolation tœ Bent and say ae fow practical óut- 
realise that “avery individual who*has *. spoken words which’ I trhst wil? be 
_ ever lived, how poor, ins ificant*. , ‘sufficiently provocative “to arouse 
and humble, had a hand i in the contradictibn and \timulate thought; 
shaping of this world of ours. " ` © As was said by William Blake : ^ T» 
This ball which I have'been asked l What yêu wil, this Vforld's a, fretion, 


e . a e *, X e 
e v e " 
~ é A ~ _ 


ee 


9" are, equally unguijable, 


Ly 


and M ande up of" co tràdiction.' 
Fhat great men Mr. Ford, who 
doubtless, in his seyn estimation” 19 





* immortalised „the word “ pyak,” 
short, I presume, for * punkun.” 

He hás said that pistory is * 
Well. if he “meant that E is 2 very 


z ineompleté &nd unsure guide for qur 


i 


* erring footstepssth this 20th century, 
T fm Welined to agree with him 
There c&n be no doubt that we are 
living in a new wold. Maghine 
civilisation has landed mgnkind *in a 
situgtion,e which has no parallel in 
history and to which the past can 


egive us little guidance. 


. It is distressing. age for those 
who sire gecarity stability, com- 
wii and peace. But it offers a won- 
derful adventure for stout hearts and 
„persistently curious minds. Never 


* on oof the greatest of Americans? has ® 


. bunk." , 


dus tfe fuftre been so full of intrigu- * 


ingémystery afd hobe. 

But at past history 18gof so "ie 
help to u$, the ideals of the past, for 
which men have sfrived and died, 
We tive in a 
scientific age and we mést rocead 
by scientific methods of experimené, 
- trial amd error. I'heve little faith 
m untried, thgories or Sutworn shib. 
bolbths. ‘Beware ef Reals and shib- 
, Volethss «We must be. realists arid 
build “pon haman nature as we "find 
it around ne not a? jt once was Or as 


idealists think it ought to be. In the, + 
process of. evalutjoif human naturq* e "sch use $0 muc 
th8ugh some of its . 


does, change, 


characteristits are fundamental and 


* * e 
e » _ > © e " o o 


e unchangeable. 


® ignorance, 


aw» subcongciously. 
& 
even what are called “Good Works" - 


Cur greatest tak to- 
flay is fo rig ‘ourselves ef tke follies 
and fallacies eof dhe past which still 
tntangle” Sur efeot, cloud bur vision, 
and *muddle our unferstanding. Much 


"of the "misery oftthé modern world,! 


the sources qf its disappointment amd 
discontent are due fo, ideals and sh¢b- 
boleths Sand Joina“ founded 
‘fallacy, and | dishonest 
wishful thinking. 


I am speaking to many who» are 
upon the threshold of life, and 1 
should hke, daring the short time at 


my disposal, to point out some of the ` 


pitfalls which may lead to discourage- 
ment. Let us start ambitigusly with 
one of those fundamental questions 
which have™baffied ‘the philosophers 
of All ‘the ages, aud answer it realis- 
tically. What. 18 me purpose of 
life? My answer is, he pursuit of 
pleasure and the avoidance of pam. 
Of course I use the words in their 
widest sense. But in that sense they 
apply universally &md do not let us be 
ashamed to acknowledge fundamen- 
tal human characteristics. Whatever 
is done by man is done. with those 
objects cónsciougly or unconsciously 
Fore example, 


generally give more pleasure to the 
doer than to those in whose supposed 
interest they are done. Let us 
- therefore ¿discover the ereasons for 
,80me of ih disappoi tments in life 

i the pain and 
discontent of this modern world, and 
so learn how to avoid them. 


on 
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- The first and Mota of ‘ines is the, one witk eager bility ijf your- 


Ge 


“dodttine, of E quality, for it has caused 
more digcontent, * ‘disappointment and 
, misery than anything glse«im the lags 
"two cenfurfes. e." |. 
According toe Loeke, " Man is by 
nature ¿ree, equal. and M 
apd Babeuf? said that one must be 
, mad to dgnye so manifest ga ftuth. 
* Accordimg *: to Hebvetius ‘‘ Intell 
gence, gehius, and virtue are the ẹro- 
ducts of edueationg’ T will not pause 


eto enquire with" jesting Pilate—What 


is truth? He would not stay for an 
answer ‘and neither will I, but I am 
quite sure that men are not free or 
equal or independent by nature or 
otherwisé.~ The Scaences of Biology, 
Anthropology and ¿Psychology e have 
demonstrated that: these statemgnts, 
were false, but, in*the meanéme what 
misery, ‘discogtont - and disappoint- 
ment they have caused, and are still 


 eausing! THe - slogan of '' Liberty, 


Equality and’ Fraternity © was- one 


of the main causes of the horrors of- 


the French Revofution and even to- 
day our social and: political institu! 
tions, - based” "upon ‘the: eame false 
ideas, stumble on blindly, to the con- 
fusion and disappoihtmemt of those 
who cannot yet understafd why oy 
fail to work satisfactorily. l J 
"Discontent has been described. 88 
divine. 


disperise with. You will. do wall 


therefore always. to bear | in mid e 


ed the i law et 
ever allow yourself do 


what has beer 
inequality. ^ 


be Mime by the career of some- ° 


It is a divinity one can well *' 


+ © 


. thousands. 


se, any more fhanmpyóu would bg hy 
the fact fhat he pas a more attrac- 
tive nose.* I understand thfi 
surgery now-a-days may infpr 
nose, but' fo surgery'has yet been 
dovei which will Increase your 
mental “capacity, "which reaches ma- 


turity” at the eatly age ‘of. 16, withe 
little chance of fuwber development. . 


To dream that under oher "gp ditjons 
you might have achieved SUCCESS 
equal to this, will fill your soul with 
disgontent, which is useless because 
irrational.” You might as, well be- 
moan the fact th&t his parents were 
cleverer than yours. You capnot 
alter that fact. e No man can choose 
his parents—ore, the capacities or im- 
capacities which hé has ered. 

I know due well, that nothing I 
could have déne or can do will ever ° 
make me & musician or 4 mathemate- 


cian. Then mgke die most N the | 
endowed 


feculties with which you are 
and be hippy and conten}. 
Another sources of discontent-is the 
spectacle of others with faculties pre- a 
sumably jnfefior fo Yours achi$ving 
greater success. «Por example, in 
political or official *life, when some- 
one hitherto - incapable of earning 
more than a dow. hurfdred, rupees a 
* exonth ‘suddenly “soars into, a t 
commandigg an income of es ay 
But why ‘do you astume 


pstig ' 
you» 


o 


o 


os 


his inferiority? The truth is that his zi 


D capacity for searing is Greater than 


yours. Before aMpwing his advance- 
ment to distress you, +. consider the 


e E e à 
Coe 
. o 


oo 


o 


o 


d d 
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^ 


e — means byewhich he 1 gajne it, Realise ‘ 


* that for every thinks he. pride must $e 
paid” Would you have begn willing 


; to nay ¿he - price? + Regagding the R 


pricé kf favours Epictetus says, 
~“ You cannot without using the? faye 
means, which, others. do, to” ẹcquire 


things not in,our own power; expect, 
io be though worthy of § an «equal l 


‘share of them. For how can he that 
doth ‘not frequent the?’ door of any 
. man, 08s not attend him, doth not 
praise him, Have an equal share with 
him who doth? You are*unjust fhen 
e end unsatiable? if. you are «unwilling: 
to pay the price gor which these 
things are sold and would have them 
for fothing. ” Itis perhaps. cynical 
to remenfher fhat* the original mean- 
> — inb of ^ wai amb iion was ' go- 


ing oe house to house ’ -—ue short l 


* canvassing. If Jou wotld. be -un- 
wiling to pay the. price then cease to 
envy of tð disparage and, so distress 
“yoursdlt. If wilfing—than take th». 
necessary estepa ta do likewase. 

d well 1 remember cafefully weighing 
in the balance - the- giddy flights . of. 

A Parliantentary Secretaries 
to their seats upon the rial * 

ji bench, with: the pecessary .plodding* 
years ‘of . daily whole-tinfe. attendance 

as and nocturnal beredom. in the House 
of Commons. I refüsed - -to pay 8, 
ue whith . would to me. “have begn - 


a sloy death, justeas I refused to pay + 
. the price of perpetudf end. uncéasing : 
. Whole-time lapour, which is demanded ** 
e English Bar. {° Patible 
e and hapiness. And don't forget ¿bas . 


d for great: success at 


°° Eyan- Shakespeare, - much wiser as 
d $ e > o 
e e Ld 


A 
^e 
; 


ao: EA MAGAZINE 


, How ` 


. upyar ds 


My” 


- e? 
e 

he was'than the spaofessors of philo- . 

"sophy, was guilty of some misleading 

- conceptions. You wil romerfbór the 


uns in Julius Cesar : 


LS i 
There i is a tide, in the affaire of. men, 
which : i 
Takers at the flood, bui hs D 
.e forfune; - ec 
. Omitted, all the voyager OS their ° 
e life is bound > e 
In shallows sar i? DNE 


If the tater be your fato, do ‘nob 
dream that yoa might. have taken ' 
your tide at the flood when the chance l 
was offered, and so distress yourself 3 
Taking - and omitting are equally ` in- 
evitable. The aro the result of-bil- 
lions of causes in the remote past of 
"which yow are the effect, over whicl» 
you had no control, afa for which 
you have no Rea ME -Thé6re 
are things- fundamental in the make- ` 
up of every m&n, which he. cannot. 
possiblv alter. And in any case nevere 


cry. over. spilt milk ore will not ` 


anspill it... It. 18.* doubtful. even: 
whether. the experiente will help you 


to....avoid . spilling- it .agem when 


opportunity - grisese . Some are .born. 


spilers. -. | Š B : an PON 
Rix your. desires - upon». possible 


* things and do not yearn for the im- 
€ possible. 


Follow your „bent, what- 


e : 
a e 


: 
: 
e Y 
x 
ç 


eypr it is, and do your best. Reduce , 


othe peiuful enecessitigs of Fife to the 
smallest 


sible- proportions com-.- 
h. your purst@t of.pleasure- 


-0 


NÁ Ñ i y 
E E ` acord q 
v. 
SUCTOSS 8S Js the bitch Goddess for Es 
~~ not inefortals Jo co d BUCGEBS.” 


™ As for ambition “by „that gn fell the 
angels. » p giten wish with.all my 
“heart that P hfd nog wasted preciogs 
years in these pureutg. e But I had 


, ethe good fortune to realise in time 


. that ¿o hargost oneself for fife td the 
' chariot -of success” meant dragging 


aldog an aro? increasing burden. I 
have known *many colleagues at the 


' Bar who ' reached ihe “stage when 


every waking shour fn every day and 
“week and year was filled with work, 
«Without a moment fog corftemplation, 
the joys of leisure, books, musie, arb, 
travel, the society of their families 
and felowmen, until he inevitable. 
physical breakdown prepared -them 
for death. ,Perhapg they were happy -" 
who knows? But is Mich a life Pally 
worth living? To live the life of a 
machine, to die without ever know- 
ing the lovelines8 of this amazing 
world? The great aim is toelead a full 


life.e Don’t be a SpocidHeV, for as ' 


Clive Bell S278, ‘Specialists are 
never really civilised.'* l 
If you are wise, you will leave the’ 
fray. in good tifhe, or pass to*the com- 
parative peace, security9 digmity and 
leisure of thé? Bench. But bear in 
mind that no man is fit for or worthy 
of such: & post unless he has acquired 


a varied knowledge of human nature, - 


a hroad mind, a wide outlook, toler- 
ance for huma? frailty, and £ spirit 
of sympathy and prey Aboi all 
refuse to accept fhe views of Ns 


. legal pedgnts who- -confuse law with 


9 
ð- 
y e 


wee tor 


BB 
. e 


e. 
e Justice, or gi Profefence to, few. 


e " "The Ather day I rfoticeg these wordg 


qe 


of wisdom in*a book pf Keyserling : 

e “The grêat law-givers of Hg 
never belonged to the type bi *the 
modem" Judge, their dne concern 
was true jastice and no ofe who is 
personally "heutrdi or impartial can 
ever be fruly * just, for being just 
means having the ceyage to side 
with what is valuable." e»  * 


d. 
The harshness of law is ebeing 
modified gradually but surely by 


judges, juries and public opinion and 
I know that the day will come when 
judges will not have fo admit, as did 
their Lordships of the Judicial Com. 


. mittee recently, that certain stgtutes 


must inevitably cause hagdsifip ¿gto 


cca” E 


individuals, or wilk h&¥e tè presufixe » 


that everyone knows the law and 
punish them accordingly, when the 
truth is that no one does, got even 
the J Judges; The remedg for "thie 
evils js «to give & wide discretion "m 
all matters to “the Judges, ta "give 


| them power to temper the wind to 


e ** Chancellor's foot. ie 


the shorn lambs. 
Legal pedants shy that Such a prac? 


dion *would make the law uncertain, 


and they drag in that old bogey, the 
But who is 
certain about 16, except “of course, 
the gourt of final appeal? n 

* Lastly if you take an interest in 
the * system . of a istratidn of’ 
justice in this country? reallse that 


it, equires drastic. altemitiorf before 

M be made sugable to your 

needs; on the lines of simplification" 
. e s : e m 


T b. d 


. af | 
+. e, s ° 7 4 X ý 5 jum | 8 e 
* se a . 
i^ S * ibd BRSITY La COLLEGE MAGAZINE”. J . 
> i ] : a 9 
of both cita ld “and proce- èe measure m own inconsfWencies, 


- dhre, the abdlition of , unnecessary * for the human, miMd, as “Aldous 

procasdings and ecqsts, the spesding Huxley hae robiced,e hase an almost 

~. up justice, and the aim of dualit$ ^ *. infinite ‘capacity for belng iNCONnSIs- + 

* not quantity | in Courts andes Bench tht. I will cloge*this opening, mn the 

and Bar, and what are ‘gown. a as the ° fervent hope" that “perhaps one word 
lower branches qf the pr ofession. : that I baye spoken: may lighter the * 

And now that I have at least *suc- burden of life for al least &ne listener, 


" ceeded in sowing the seeds of coniro- and that success will Jeward your 
* versy. and have”demenstrated in full e efforts throughout this Uftion-Week 
. > , ü 
e, : å 8 "T e " 
€ e P 
L2 0 
° e e " 
e f : hd ° e 
z E 
° e . . o e A 
, ” s 9 . 
` ^ Eu oe. ^ » : n : 
. e 
e j a : . @ " -b 
« 9 $ 
* e : 
` e ° . e 
~< ñ / e * y ë - d 
` vw ° 
. : a * E MM í 
M d % 
"d j e * 
e . bad P . , " e. Ld e 
- e * e 
i = e e f E e 
e T "E 
e = š * e 
& * : a " E: 
\. o. e. j ° ? 
. : à e 
o. $ - 
, " "m e ee " " ü E 
. e ü e k : e ü e = 
& 0 7 e An 
. e e 2s L 
m Qo t E 
e *^ : d - "e i * o : 
e i e . * v 
se" * : . 
s b P e e * 


to take up the job on your*own I 
shall place before you som hints to 
: the study of the subjébt, sóme lines 
of approach “and some pitfalls to. be” 
. avoided. 

Jt is not true that there have not 
been scholars both here and abroad 


o ' 


sitids suffer in this respect from a 
«great handicap. In their teaching of 
law they have to deal ‘primarily with o 
the professional rather than the 
academic study ef law and jurispru- 
„donos, for, weth. us 8& Unnersity . 
* degree i in law i8 8 necessary passport 


who have made efforts to study the € {o’the profession. lg other words tHe 


history of Hindu Law and mde nét- 

able contributio jo it. The peers 

in this line likq Sir Henry Maine, 

Leist and others will be remembered 
€ 


* Universities here take fhe pMice of the 


d pune of LegalsEduostior? in Eng- 
l 


d more than thatyof the- Universi- 
ties there, and only a bare modicum? 
i S 
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HINTS “ON AN HISTORICAL STUDY OF HINDU ee | 
[Speech seltverede By Dr. N. &. as having done great Worle x 
Sengupta, M.A., D. Ty, “at the first ° openifig up fis field of “study. Pm- 
* sessign of ¿he uon Conference held fessional Iwyers too, primarily con- 
on tbe 19th nn 1943.] d corned as. shy aree With the 
Eo administration” of present day Hindu > 
The ancten? - ef Hindu Law e Law, have yet madeegerious partial 
i8 a fruitful nd inspiring field of ret studies of tho subject. But it jnuss 
search of whick only the fringe, has still be confessed that the eregret 
bean touchede by Tndufn or foreign expresged by Professor Wigmore in 
“scholarship. * To this field I was a letter to me, that there has been 
eattracted id my youth and, as I went little work done since the days of Bir 
ahead, I .found rich promises of a Henry Maine is unbappily justified. 

, Tipe harvest and was inspired by Researches into remote origins of | 
great dreams of leaving substantial law elsewhere have, been frwjtfully 
work behind me. * Thag ambition tf made by the “Universities gis thé he 
mine hasenot been fulfilled, and ig, The history of Roman" Lat hasyb¥en , 
fhe “evening of life Y ‘find 1% have unearthed by | earnesé researches 
drifted too far away from this dream principally by German scholars. 
eof my youth. Nothing would give Anglo-American legal  hisjory Ss P 
me more pleasure however than to been illuminated ,bf* be scholagly" o 
see a band of earnest anf conscien- studis. made principally in the Uhi- 
tios workers taking yp the work and versities eliké Oxford; Cambridge, i 
in the hope of helping and inspiring Harvard and Yale.° 
such amongst you as may, be willing In India, however, the Dniyer- > 


i. 


* ih 


"di 


. Sciences. 


I 


cw, 


LL em 


- fqueezed” into» the” courses to which 
Professors and - degburere. have fo ad- 
de ” themselves. Necessarily? lik#- 
wise, the teachers of law a mostly 
taken from ‘practising "lawyers! who 
do not always have either, the leisurg 
„or the inglingtion for ghat strertuous 
and earnest scholarship which « has 
been. exhibitéW" even in this Univer- 
fity vén the Faculties of Arts and 
-@These limitations on .the 
scope of the work ofethe Unéversity 
have reacted on the nature df the 
work done by. its, Faculty of Law in 
the sphere of academic studies like 
those of a history of Hindu Law. 

N ewirthelesa, r} "presume, there will 
* be ano dmong, my young listeners 

o Amay be inspired with a wish to 
do for the study of pur own ancient 
legal history what has been done 


° _elsepvhere by scholars of other Uni- 


 vefsities. Tt %¢" in «the ‘hope of Rep- 
ing apd. inspiring .such estudents" that 


I am Pacing before you some facts — 


and  grinciples “which I consider 


"^ Woxh while, remembering, i in mak- 


ing researches me ancient fogal bis- 
0 


tory ofe India. 

It vis importartt - in the frst 
place: to tgke care -that you do 
fot glide -down the Easy path of dogs 


1. matisse»  l do not say that De, 


matism - -haa, na, value af fll, on the 
other hand, the dogmatic conclusions. 
of pioneers like Bir Henry Mai e 
have ' undoubtédly "given. vat 
ang guidance wMich will" be grateful- 
ely e by modern Students” 


te 
x . 
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But wi the pasó amount ofiwederinl 
since *placgd. within offr reach” theré 
is little exeúse for ar benefit from 


dogmatiSings on the ` ; Ristory. The e >> 


h®tory of ancient Indian law *is-a 
matter for serious "research apd one 
which ` desgrves the earnest . labour 
not of individuals but offschool& of 
scholas. For this you s have to rap- 
sack and pry “not merelj* into the 
fèxts of law ‘proper but into the vast 
mass of majfefiaga, felating to the 
social history “of the times whteh , 
have been placed within. our d 


by the entire literature of ancient * 


‘India as well as facts now known 


from archaeological research. 

It is of the *itmost importance to 
hálve as clear e, notion as possible of 
he background of Social hfstory and 


social "institutions against which you. 


have to place texts df law in osdér to 
get a proper appreciation of their his-* 
torical value. Much of the laws can 
enly be properly understood by refer- 
ence to the schgme of society of ‘the 
days when they, were laid down. As 
Thering pss very ,2ptly pointed out, 
ancient * laws seldom say all that 
they mean. The defect is due. ‘partly 
ato defective observation, by contem- 
poraries. of facts of society and partly 


*to defective powers of expression or 


an assumption of, knowledge of noto- 


rious facts to contemporaries which | 
* are therefore 2 E AQ in the 


law. 
TP —Ü feature of the - 
social "background Ancient Indian 


law is that the basic structure of 


` . 


en 


4 


bti d * 


it TM 


lation. of *Indfa of 'anfient -times 


* were never.of,the Aryan*race and it * 


is'also true that comr&upities of ndn- 
y ven songin have fhade important 
* and -subst&ntial contributiens te the 
law “and culture én ancient India. 
Bat all sycl& non -Aryan eleménts of 
ancient law, and culture have been 
grafted into and assimiMted with the 
basic Arya cultures neother werds, 
e the Aryan gulture in "the course of 
, history haye reacted to the multifold 
* intrusion of foreign’ elements either 
by adopting or by adaptation of these 
foreign elergents so as to make up a 
more or less consistent Arya code. 
In India as elsewhére “while - e 
Panne Arya culture cpme with a rade 
of immigrants, it ld in the course of 
the spread of thé culture through the 
"entire _continenj by a commingling 
of many different cultureg and social 
institutions. One can discern two 
broad lines of devele&ment by which 
this commingling teok place. The first 
of ‘these was the eadoptien QUY the 
small commgnity of Aryas placed 
among non-Aryans of sgme of the non- 


Aryan institutions ` and liye unde» : 


the pressure of social and economic 


necessities. ^ The second method was" 


the adoption by large and power- 
ful non-Aryan communities 

law and cultwre of the Aryans. . 
Of thé first of these methods ewe 
have a comparab case in the hetter- 
known history Ronte. The small 
patrician comrgunity of Rome placed 
$19 L.O. ° 
® 


V 
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¿e Aryan. It E" undoubtedly ° amongst à t 
~ true. that * the bulk of he 'popu- * 


| d AN 


5 
population * of ali- 





ens, who were absorbef into "the conf: - 


— 9 as Plebians, ** had in go 

of time to adopt the plebian fo 
marriages by, purchase and ultimately 
to mould it einto its final shape under 
the principles of. Homan Law of pro- 
perty. Jometĝing like this, happened 
alsoein India. In the. earliest Vedic 


* culture as evideaced “By. the, most 


- of the 
e 


ancient Vedic texts and the ~fitual 
literature, marriage was puxely"a reli- 
gious enstitutioe with magic conse- 
quences proqured by certain rituals 
before the fire. -Thg wife of suck a 
marriage had a very high status -as 
_the mistress of the Household and: the 
consort of the husband in thè daily 


and “periodic rituals. eee L a o 


same in Home where the Con arre A . 


a religious ceremony, *had exactly 


the same import and consequence. 


Romans were pressed by social neges- 
sitig to to tolerate and " dradually váli- 
date irregulgr connections batween 
men and women “such as was preva- 
` lent among non-Rbman communities 
and Plebians. For similar causes» the 
_Arya cotamifnities in India began at 
° first to tolerate and later to recognise | 
as valid marriages ‘such purely Becular" 
connections as marriage, by capture, 
by purchase or ever by meré ravish- 


trpbly such &s prevailed e among the 
,non-Aryen neig}Hffouys like the 


e le rere and me Kolar an: 


Studies of ancient Indian Tun will 
give instances of nurflerous such adop- 


e ment " institutions which sre démons-s ¡8 


tions of gnown non-Aryan customs, , . 


en 


o 


di 


DQ 


o 


e 


“ue "history." 


= 





- sen _pracreated- in lawf 
S Kshetraja. sons borrowed fear the 


, of 





` sfon of the ‘Ayan c conception- of. son- 


limitéd. to 
wedlfck, & 


shipe which wes ,strictl 


Semitic institutions of "tbe Levirate 
and Putrika-putra which was a fami, 
liar institution? among }ther, Sefnitic 
or non-Aryan -races among , whom 
the wife did Ht come to the house ‘of 
the Pesband but the husband went to 
her in? hes father’s house. 
It is not always easy to say ia what 
cases the adoption of non,-Aryan® insti- 
fuijons was due to their absorption by 
the Aryans dnd in what -cases- they 
wêre due to the other cause, namely 
the: insbositioneof Aryan ‘culture on a 


nori yan ° ,owthity - " That there 


ew 


_ Cases in which large and 
sometimes "Powerful communities 
non-Aryans were converted -to 
"the ‘Arya civilisátion is writ large in 
-Thee "are great-and Qut- 
standing historical instayces- ol Such 
conversibns, as | forsinstance in the case 


of the irent Andhfás. The names-of * 


9 theeAndhra “kings such as,Gautami- 


det 


putre, Vasithiputrs, ete. ; e clegrly iņdi- 


cate ane ultimate" origin of -‘the-- cam: * 


* munity in a societ? -with matrilineal 
kinship: - And the --Andhras 
Were: -fér --a domg- um -the- Pillars 
- Asyan -` culture. 
like - this - ala happefteå dor the 
Sakas’ - ard the æfunas who- poured | 
into . India and: established — 
n 


vet, 


kingdoms" whith were imperceptib 
.8bsorbed -into tle. Arya “culture 
“the Brahntunas we find Stories as well" 


o * 
EE 
‘ . 
.o- . e 


‘Somethtng : 


V ef 


fago COLLEGE MAGAZINE PC S` 


isthe expan- e as” rituals of the process by. which 


* large * communities wére . converted 


into the Awya cultures Phe Vratya 


* homa was the ritual by Which entire 


cofimunities ‘wer converted to the re- 
ligious culturess of' the Aryag, and 
there are stories of the great Vretyas 
which probably give the fue to the 
Aryanfsation of the £ndbra race. o 

~- When a: whole community adopted 
a new cult, 1b may be presumed that 
theyedid not fortbyjt? give up. the 


institutions info which® they were : 


e 
born. When the Germanic. races were 


converted-to Chrfstianity they brought 


into’ their Christian faith much of the 
religious - rites and institutions of 
their pagan anfestors. In fact, their 
` Christianity lotg rémained as & more 
e» less thin veneer “over their primi- 
tive faith. Só 1006 in India; when 
races’ were converted” into the Aryan 
faith they continued their old institu-* 
tions- and faiths’. and “the endéavours 
of their scholars. of later days were 
largely directedefowards the. -reconci- 
lation and assimilation of their indi- 
genous netata tiong which they clung 


to, with" the Vedic nne which es l 


had- adopted. 


e The result ‘of. this double * process 


* of 


wab- to -build- up in- India a massive 
“ethnic religion and culture which was 
fed by numerous streams running into 
the main current of the Arya culture. 
T T would be undoubtedly a stupendotis 
task to isolate antl work out the effects 
-of the- muktitudinous..currents 
that went to builå 
Indian culture. But that is “one of 


^ 
* 


the streams of. 


^ 


"Ur pum - 


AS e 


» the taskg to whiche the stt® 


ancient Indian, legal story has to- 


™ address himself. It 18. a “very large 
. problem Duty if a whole school of 


` sfudents devote thpir energies for ` 


generations to thig tasle the problem 
e will , assuredly yield a solution, may 
be a contugy dater. g 
In the study ef the development of 


lfws we gave constangly to bear in * 


mind that law is not a logical develop- 
ment. Take apy sytem of law and 
go, back to itg role® and® you will find 
* that the law has grown very often by 
e 4n unconseious progess *of develop- 
ment at the start and more conscious- 
ly and voluntarily later on. Some of 
these developments aye. undoubtedly 
the result of logie or the deductians 
made by ,reasoning from the original 
@prificiples, though *the logie was 
not always exacjly the purely ratio 
el process such as you find in Ayi 
or Gautama ° or  Karnadgff ^ 
a large part of the develosmés ž ‘J 
result, of history or the i pa 
circumstances in thf society à 


reaction of the society to them. These 


/ adventitious circumBtances. arise, some 
of them front the chánged «social and 
economie conditions ofethe society it- 
self and, in hart, from the pressure o 
foreign ideas and institutions. 
‘ideas and institutions grow up under 
the impact of new conditions of life 
and are added to original life and cul- 
ture of societ$, either by pute acere- 
tion or by what may be calle& intus- 
susception or assimilation. These pro- 


cesses aan to some small extent be 
pa f 





y ZA 


Newe 


, -— by what? we 
y ona of ancfent ¿ndiáp laws and it 
will be the business” of the student ol 
lystory to attempt “to "trace thees 
process. ° 
. The Narting material fer such study, 
to use am” expression familiar to 
Chemistry; is undoubtedly Vedic India 
and the*prim&ry source of ‘our know- 


the Veda itself. "We must rerhembey 
that the Vedas themselves ngt only 
contain texts composed at Widely dif- 
ferent ages and probably in different 
lands but tlfat even the oldest* texts 
are not always free ffom the suspicion 
of admixture of foreign elements. We 
must remember that. before tha, Vedas 
came to Ind, a cultuze Had per- 
vaded the soil of CHaldæn i Nhe, 
days of the Kassites befgre the Baby- 
traylture flourished there and had 
Dufield as the kingdom of o 













E dad 


'se of b movemen? of 


afe had received accession 
"Mom lin of other races and 
cultures e" Oge *of " out problenis, 
d be te isolate, if pos- 
primátive Arya ele- o 
ments of the Vedas by eliminating 
foreign elements» TS 7 
Tho task is by no means easy and + 
“may be well aigh impossible except to * ° 
a every fimited extent. “But so far 88 
* may be, it must ‘be ¢ttemypted. 
There are two pogsible sources 
m which ewe may obtain correctives 
evhich will help us to isolaje the pfi 
0 


ledge of Vedic India ġġ undoubtedly , 


o 


is more, [han probables a 


= 


er 


p 


ap 
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mifvefrom the a tois pee 
of Vedicectittyfe. en 
the ritual literature of eVedic jndi& 


oh 


e first place, : 


A MAGAZINE . 


oded m ihe. Brahmanas apd the 4 


Pi eand Grihiya Sutras probably 
often contain elements -whith. have 
continued « QUUM *om ` very 
ancient tines. ” Another’ * correctiv® 
which may help to isoħte the primi- 
tive Arya. from, later institution8 in 
the ^ Vsdas js a comparative study of 
ancient laws and institutions of Indo- 
Germanic” races. 

But in each of these cases Correct- 
ives have to be applied with very 
gréat caution. Ié is true that religious 
ritual is slower to change than insti- 
tutions and so it js likely that a late 
. book ob ritual "my contain hints of à 
stgo! society empre primitive than 
* i" vouched for by earher Vedic texts. 
` Two. illustrations ‘nfay be given. 


e Though there are texts of the Vedas 


e| «ritual? tor * every important ach in a® 


- ¿which bositively state that no one but 


a gon begotten on a lawful wifq'ean 
beconfe a sony there is@at „least one 
instanca, that of. > Viswamutra taking 
Bunahstpha as his son which indicates 
tlitaf some fofm *of adoptioh, was al- 


ready in vogue at the.time When the, 
e ' 
e Story was writ&en.. 


Which of thes® is 
the more primitive rule? A hint 
about the answer gan be gathered 
. from the Grihya*Sutrqs which givg 3, 


man’s life ‘from conception? to his 


funeral, gut whith. has no ritual fore 


making apother map's son one's o 


No doubt in later times asritual of ak- * 
'eoption: and affiliation was evolved by 


e : e J . * 
€ + 
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piecing together eertain parts pf xb 
ritualg appropiate to the bird of a 
begotten dhild, but the Grihya Sutras 
theinselves have ` no rifual of adoption. 


: Ag? ritual. inegitably ies ea y 


every “important acj in a man's life, 
the absence of this ritual woutd indi- 
cate *that" in the pringtiive Arya 
society there could® be no legal adop- - 


` tion. So too while the Dhagna Sutras 


with one exception are alleagreed about 
the institution gf Niyoga, and two 
texts of Rigv®da cft be found possibly 
indicating the devara’s access to the 
brother’s widow, the  Geihya ritual, 
knows nothing about it and even the 
Dharma Sutras like those of Baudha- 
yana and Apgstainba quote Vedic 
texts to the contramy. The absence of 
any ritual of Niyogg would, therefore 
Indicate that this institution "was 
grafted on the basic y> poción and 
was not original. 

On the other hand,*the ritual Me 
ture itself has grown and a study of 
the Brahmana, the Srauta Sutras ,ethe 
Grihya Sutras tMebmselves indicate the 
growth and the*liñes of development 
in many,cases. TRe marriage ritual in 
the Grihye Sutras is already quite ela- 
borate, im sore of them more than in 


e “others. Whis developmefit has been 


epartly due "to the incorporation of 


customs and usages’ of the Sakhas in 
which the Grihya was in force and 
some by mére extension by analogy pr 
ritual logic. Not all tMat there is in 
the Gpihyas can therefore be attri- 
buted £o original Ar a society, though 
16:18 equally true that the mere fact of 
i e 


eJ y E 
E . TS of ed 
“he absence of a ns rite "in the’ 
moxe or lesa brief malriago. mgntras of 
> the Rigveda and the Atharva Veda is 
not. conclysive that . the , particular 
g Grihya rus wag noi in, existence 
" "when the Vedag were written. ‚Ones 
m has Therefore to be on one’s guard in 
| Using thg ritual literatur, as sw correc- 
tive to Vedic,téxts and has do. make 
esure that the ritual ijself. could not: be. 
ea later development or improvement 
on the original thing im primitive 
timés. "e dE S 
e . The other corrective A has got to 
be very carefully applied. 
' Every one now*knows, thanks to 
Bopp and his successors that the 
Janguageseof the Indop-Germanic races 
have so much in common that è is 
now almost posgible to get at the ori- 
@egmal roots of ihe languages which 
grew into Sanskrit; Greek, Latin, 
Gerlhan, Dutch ete. What is less 
well-known ie that the social institu- 
tions and rituals -of the eIndo-German 
rece have equally a great deal in 
common and can ually be traced to 
a common Indo'iérmanie root. An — 
elaborate study *of these, -common 


e 


STUDY dr 
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j QU rit ES 
disse "and fess sdefimite in fonf than 
words and & is mothihg angsual to find 
identical. iwstitutiohs being developed 





in widely different societies uid ihe a 


pressure of*the same social eneaassitiese 
with dt any borrowing or any gom- 
mon oragfh.: It would sherefore be 


* rash to hifer merely from the similar- ` 


ity of* “socia? institutions? even In 80-, 
cieties known to hgve come from a, 
common origin, that tbe institutigns 
must have come from the ,common 
root. 'Thus we find the fistitulion of 
adopting a son in Rome, in Greece, 
and in India but the evidence of the 
Vedic literature already referréd to 
clearly indicates that the adopted son 
was unknown to, Vedic socjety and* 
was developed n, later times $n ànswep 
to the necessity fot male ffadren 
which must have been keenly felt by 


é 


e 


thé Aryan imbnigrants in India. The ° 


same necessity apparently prompted 1 
similar solution in.Greece atid Rome, 


. Ad dn each. case it was a logical de- 


features hae been made by Leist in his , 


Altarisches Jus Genteum. «It ought to 
be just potsible: therefore by a- cofh-, 
parative. study of ancient Greek, 
Roman and Germanic laws and cus- 


duction gfrom the _ conception tommon 
to Indo- Germanic: «aces that the father 
hud absolute. author ity over The a of 
the soy8. "ES TT 

* A cómparative stpdy of ¿he dis 
dand institutions, of Indo- "Germanig 
races, while it would be a valuable aid 


. must not be agpopted as an infalligble 


guide for leading "us to the origina] 


a * o 


toms to get at the original Indo- * Arya roots pf Vedic India. `. E 


Germanie laws and customs. e 


. But whfle sugh studs- would o 


no doubt be a great help in the 
historical study of Hindu law, we have " 
to recpllect. that social forms &re more 

e 


e Subject to such h cbfrébtions, if any, 


as it is possible bo ) make, therefore, thé 
institutions voughed for eby earliest 
Vedic htesature must be taken to be 
our starting material and, we have-do 
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study" tite growth of, tiis. material 
through the multitude oM diversified 
SUUM different" climes tard vayed 
dl soci strroundmgs {ill modern tipes. e 
As e» hfve stated before, this deve- 
lopment was phrtly logical and? pal bl y 
_ historical. As already observed, the lo- 
gic which is applied is eof thé logic, of ° 
. reason aloné but what may be called 
. ritual logic on ethe porte “of 
reason? on ¢he basis of certam prin- 
ciples ofamagic accepted as underlying 
the institutions. A fine illustration of 
it can be obtained from "ihe Satapgtha 
Brahmang where every stage in the 
construction of aif altar, for instance 
EL Justifed and explained by some 
" reason which 18 magical. Another way 
Jn b sl logic is applied for develop- 
ing af BW is analogy.» When a rule is 
laid down for instance for one species 
of property it is applied to another 
species which is not covered by the 
we JeXUS on “the basis of a supposed 
rational or ae reason for origi 
rules. ', d es 
Besides there a extensions of 
the or final rule by an application 
of What may be regarded , as "strictly 
rational principles. When the "Grilifa ° 
Sutras add to thé Vedic ritual of mar- 
riage such rituals as Ajya Homa or the 
Nandimukha, “they, arè applying the 
ritual logie by considering the marie : 
or Apurba effects of these Sifuals and 
arguing that these ri rituals must equally 
be effectiveeand thece&sary in the case * 
' of the institution of marriage. On the, ; 
other hand when the Dhernm Sutra 
of ‘Gautama ied aces 


sonship by e 


" 
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principles applicable to property and 
argues that, hs a soit owes his being to 
fhe father, ant the’ motliery they have 
the gight to give, gell, er *morigage* 

«him. Similarly, in the long contro- 
versy which apparently went on ih the 
several*Dharna Sutra scheolg with Te- 
gard to Kshetraja sorts dhe arguments . 
¿tor and against proceed of the basise 
of éhe notion of property. Thus while 
one school argues that, as the pro- 
creator is the r8al afithor qf the Being 
of the son and the mother #mere con- 
tainer, the sof belongs to the former. 
The other school applies the analogy : 
of the increase of cattle or the harvest 
of a field on which seed *has been 
thrown by a strenger. . 

A his form of logical evolufion has 
"been carwied to th8 extreme limit fee 
fineness and consistency in the Miman- 
'sa school founded by Jaimini and de- 
veloped with extreme subtlety by. long 
- lines of successors. By this means 
while on the one hand inadequate 
original rules of law are extended in 
their application to cover all problems 
of later dass by the fiction of interpre- 
tation, on the other hand fules of law 
borrowed rom * foreign sources are 
« assimilated® to the spirit and letter of 
the orthodox texts. 

A very interesting example of the 
application of logic for the develop- 
«nent of law is furnished Y the con» 
troversy garding. the marriage of a 
eman to Mis maternal uncle's daughter. 
Kumarilaswami jn hig Tantravartttka 


vehemently denounces this custom on 
® fj 


e & 
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the pasis of the inter fretation, of the " 
texta of the ” Srutis and Smritts. - On. 
the other d, MadhaVacharyya and 
‘other South. “Indian apthors support 


the’ custom with * Squal vehemence. e 


But fhe amount of subtle logical argu- 
‘ment or ¿oler side caifnot eonceal 
fróm the. histgrieal student oot elaw 
che fact ¿hh Madhavgcharyya and his | 
dello mer age merely applying the logic " 
for the purpose of ipstifying an insti- 
tution which h&® been in «voghe. in 
Southern India without any iud 
authority. from the Sastras. Similar- 
ly, Vijnaneswara @nd Jimutavahans, 
when they support the respective 
doctrines of the ownership of father 


and son in ancestral property with all 


the ‘armoury of logic operating on the 


` o Sastric texts are really out tq support 


institutions which had come into 
vogue in their respective provinces, 
not by a logical deduction from the 
Shastras but from others adventitious 
cigcumstances. Thus logic serves & 
double purpose of &tending or res- 


tricting the applic&titn of texts of law: 


and of assimilating law 'lerjved from 
extraneous sources. . 

This brings us to tbe historical ele- 
ment in the development ef ancierft 
Indian law. - As I have already indi; 


* it 1s signflcant éhat it waecalled Asura 


ya 
dut Am 
m dB ur 


direct "no Ms eAs {ready indicated, 

ihe orignal Vedic" marriage Was sac- 
gramgntal amd is "represented e” bye i the y 

“Bra ma form of marriage? ofe» later e 
times*" In course of fime, margiage e 
by purchaé came to be recognised and 


marriage, afid we find that the mar- , 
riage law of the Asugas or Assyrians ó 
recognised only" one forma of  narriage 

and that by purchase, althopgh the E 
purchase hád become more or less 
sympolical. Similarly the Kshatra or 

the Rakshásha form of marriage is o 
found even now te be prevalent in 
some non-Aryan communities. It is 
obvious that this, form of marriage B 
which is so. foreign to the spirit of. 
Vedic marriage was bither th Mul 

of adoption by the Arya community 

of the institftion which prevailed 
amongst the community in the midste 

of which they had. settled Or, mon, gs 
prúbably, it was the custom of maces 

who hadgad@pted the eArya ¿cult but œ 
continued to retain "their time-honoured 
customs.  . —— 

The séactione of An^ law-maMers 
t the ifitrusion of these foreign forms 
of marriage was tywo-feld. Vasistha ine 
his Dharma Sutra poses a question as 
to whether, in the case of marriages,in 


“the disapproved forms the ritual of 
* marriage was nevertheless necessary” : 

and he°answers that After the girl *is 

e acquired in one of the foure ways cap- 
“are, purchase, „consept, wr ravish- o 
*. “ment, it must be followed by the Vedic 
eritual of marriage. An even ¿tronger tía 
lay our fingereon some such cases of _titude is represented by a text of, Kat* 


prs a 


cated, under pressure of circum- 
stances the Arya communities estab- 
lished among the non-Árya neigh-, 
bours absorbed lawg and institutions 
of Arya societies by direct adaptiohn in e 
some cases and by adaptation of Aryan 
customs in others. We can almost 


e. 


e 


ES JA xv 


f x 


- yayana REIS nce: to oa but ethe 
wife of ritual marriage: the dignity of 
RA nf; *who can be'assocfted i 
e religious 1ftuals. Another reaction was 
the «doption of the disapproved forms 
, by converting them into some sort of 
E marriage, This led' to the” 
« development of the appfoved * (oris 
e of Arsha and Fqejapatya marriage. ‘In 
Argha, the price of the bride was con- 
verted iato a fixed amount of a pair 
of two of cows and the Prajapatya 
was merely 2 ritualisation of "gan- 
dharva mgrtiage by. the {dther giving 
his blessings. x 
| have referred io these cases as 
merély dllustrative, of some of the 
vayan "which the different laws and 
instfitions *have* developed, partly 
from within ayd partly as a result of 
extraneous influences. The historical 
*student wijl have to look out for 


wen Afaces of similgre developments in all 


the ‘laws and institutions over fe 


- entire coarse of the hist@ry wof cen- 
turies spread over the whole length 
P. and pfeadth of the continent. For 


this purpose if would enot, be possible 


for him ¿o confine his attention fo e 


«he strictly lebal . literature alone. 
The whole of the ancient literature 
not forgetting works dike the Rama- 
qana, the Mahabharatas the Purangs" 
‘and indeed also 
drimas and "biographical works wiM 


l i %, 
Pp " * pe’ 
Ps exrvIimerg X Han 


the » 


the epqems . and ° 


nu 


” gs vouched fer dy ik literature, The 
influence of "réligions Societies like, 
Buddhists and Jaihas aha ol foreign 
onim “like Tibetans, Sakas,» 
. Yavanas, ete., gvill have to be sought 
for and examined. . 
In studyfhg the ancient" Indian 
legas literature and matitution it 
, neceasary to bear in min@® that thee 
g of the chronological se- 
quence of the * works ¿must not be 
exaggérated. Tt ,oft&t happens ‘that 
an early statement of law 1s not 
complete and the necessary corrective 
to the statement i$ to be found only 
in a later text; not necessarily be- 
cause the subsgquent statement is 
neve law but often hecause, owing to 
defective observation: or formulation 


w 


+1 


Y 


of a lave actually «n force the actual e ' 


qualifications to the* ‘rule have been 
overlooked 1n the formulatiof of 
the rule. Thus for instance, when 
an early tex, of law in enumerating 
the kinds of debts which the son ,is 
not bound to pay simply mentions 
manaa or surétyship debts, ‘and 
a later ¿ext distihguishes between 
three kinds of suretyship» and states 
that in respecteof the debt of the 
e Shrety forepayment the sòn is liable 
gut not in respect of a surety 
for appearance, it is obvious that 
the latter is not new law but a more 
eprecise and ample statement of the 


o. 


have to bé laid urfder contribution + 
and  metitulously gxamined. — Th4, 


customs and usages of people of non- 


Aryan origin have to be studied, side e 
by sido „with the laws and institutions 


. 
a a. e a 


law whieh was , defectirely formu- 


elated jnethe earlier texts. 


Then again à text of law may be 
found embodied in a comparatively late 
work and missing in thronologically 


.* è . SK . A ee > 
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CN ap o AN HISTORICAL sifpy. OF, HINDU ES y 
" earlier works, ill ofjen pe found , tions like Niyaia and $ Putrika are, 


~ „that this ie 
. val of a law* w, 


yA ig reallysa survi- 


elaborately gealt with. 
wh had'be8n already 


i Resides, we emust * remember eh cb 


eut,of date àat'ihe time. “he older °°. Aryan Culture branched out if early © 
works ‘vere written. Thus, itis only ¿times ir’ different direttions anè 
& comparatively late. compilation, the developed im "widely separate terri- = 
Code 8£ Manu that we find in «¿he tofies.. Thu8*for anstaneg, € colony 
text ° » e. e of scholars’ who “went far afield in the o 
¿ai qup kan Wa TAAT -— ¿South "and established aegchool there, — 
ge ware uw qe a epu e out of contact perhaps wtth there 
which shows that, a SOR "on a wife schools elsewhere would develop éheir 
equally with ‘a ¿lave tras capable "of laws for paio je on lites differ- 
ewning propenty. "But in all the older ent from those of remote, schools, 
texts of lawe stich as, thd Dharma Bay, in the north or the east. a After 
Sutras ‘and in Manu's*Code itself the & hundred "years or mdre they would 
right of the wife and the son to self- . be found to advance at widely differ- i 
acquisition ise recognised. It would ent paces and institu&ipns ian ge 
be wholly- erroneous to gesume thas disappeared in sothere schoolg «in dt w 


this- text in, Manu js a later innova- . 


tien, of the older rule of the - Dherma 
Sutras merely becagse 18 is found in a 
lager work. On the contrary; it is quite 
clear that this text belongs to a much 
older stratum of society sueh as we 


remote places wouldebé fountl to sube , 


vive in this school , perhaps centuries 
after their disappearance in other 
schools. A text-book of a squthern 


school of the 4th century B.C. "may ee act 


thereftde every well preserve an older 


o 


find in the law of the Twelve Tables rule of law dhaf even a Work af the o 
in which the filius familias was. in- fifth century B.O. in ¿northern India 
capáble of owning property. The law where the changes may have Peen CS 


of the Dharma Sutras had’ passed 
this stage and *was founded “upon a 
recognition of. the right 6f the: wives' 
to Stridhana añd -of the sons to self- ` 
acquisitions. «This ancient text; how- 
ever, survived in ‘respect’ ‘of the 
position of slaves and it is in the 


more ropidetn other directions. This * 
saems to have happened at leagt in 
one case. The Dharmé@ Sutras, of 
* Apasiamba ‘probably flourished in 
the South and is almost, cert&inly, later 
than «the workse of- "Gauatma and 
Vilsisthae Byte while Goutama and 


o 


e 


o 


section dealing with slaves that Manu  — eVasistha both recogpised ” without ° 


reproduces that text. Such subvival . question. the institutions” of Niyoga 
of archaic texts ig the rule rÉher ` eand LiKshetraja -&óns,« Apastamba ab- 
than the exception in Hindu Law ‘solutely forbid* Niyoga, and refuses ^ ^. 


and we fipd ‘that’ even in very late io *ecopnise the Kshetraja som. The ' 
commentaries totefly obsolete institu- explanation*of fhis is that probghky 
8—12 L.C. "d ° nad 


a. uc 


which flourished i in a somawhat,remote 


y 


e Apastamba Bau heel of law. : 


we, .NoVinee unaffetted by mgvements | 


wivich*influenced the northern schools 

and there the original Vedi? ayersions » 

against the vicarious” eonship of 
 Kshetraja remained unaffected. — "* 

. Therefore we have"to He on our 

e guard agaings assuming even "where 

i chzpffological sequence “of works is 

É definjtely ascertained, that the later 

work necessarily represents a later 

development of law in the sane line 

as the earlier works. "The sequence 

in time has tó be corrected by refer- 


ence to space and different and inde- . 


' pendent lines , ef development will 
- A e*to be always borme in mind. 

AY havesattfntpted to give you some 

indications of the nature of the prob- 

lems which have “to be faced by 

e students who aspire to work in the 

w field ‘of the, history „of Hindu Law. 

The work, you will tani. sac Pts the 

work of a school workfngWeteadily per- 

haps "through gener ations rather than 

forsffidividuals and it is a work which 

“demands Severe and, rigorous re- 

search and asresolute rejection df, the 

e allurement of easy dogmatism. "I do 


ep 


- 


KR. Sr , UNIVERSISY AW, COLLEGE uaaa f ~Ne PE 


, a 
Bpt at any slg Uniygrsity is 
at least fortunate inM having an en-.— 
dowment, I mèan, th “Tagore Law 
Professorshjp which gam be fruitfally ` 
diverted for, the establishment da 
school of the historic study ef Hindu 


Law. I'am not forgetfél thi the 


‘Tagore Law endowment Mas*some- 
times invited scholars? to, attack ethe 
eproblems of ancient Indian legal his- 
tory and I Raye no desire to minimise 
thé value ef, the *contributions made 
to the study of the subject by Tagore 
Law Professors. But what I am 
aiming at 18 not a mere sporadic at- 
tempt of a distinguished scholar to in- 
terest casual students in the subject, 
but the establishment of a perma- 
nent school under a Professor who 


~ will york for years, so that a sacges- 


sion of such Professors and scholars 
will be enabled in course of*time to 
produce a history of Ancient Indian 
Law, which by the seriousness of the 
research and accuracy of the results, 
wilt be able fb take its place by the 
side of the bêst’ histories of Roman 
Law. e I ‘hope ahd trust that in days 
ilo come some one should seriously 
take the matter in hand and enable 


hope that such a school for the study, ° the Calcutta University to make a 
.of Hindu "Lew wil grow up in this , substantial contribution to this study. 


, University and I trast that seme of 
yous will be found among the pioneefs 

* of the sclocl? J recognise “the handi- e 
cap imwosed*by the over-emphasis | of 
the professional ver .the academic . 
element in the study al iaw in this 
œ ° University. Perhaps this is inewit- 
able, or perhaps it ig note 


* 
. 4 


In the mean time those of you who 
are really interested may establish 
study circles for investigating , the 
antiquaties of Indian® Law and by- 
yoyreefforts carried out in a spirit of- 
eafnestness and severe research, I am 
sure, you will be ble to make rich 
contributions to the» subject. 
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[Paper read » Proba Tamo 
Ghose M. A., B.L., at the first ses- 
sion qf the "Leftal Conference helé on 
-~ the 19th March, 91843 : ] F 


Mas Logic ‘ny place in Law? Fore 


we are told that whe ue of law has not 
been logic bute experienee. But fhis 
‘does not meat that all that is logic is 
eot law or that logic has ifo place in 
law. On the contrary, law is inti- 
mately connected with reason and so 
with logic. ‘He knoweth not the law 
who knoweth not the regson hereof.¢’ 


It would net have been possible for us 


have any such subjéct as Jugwspru- 
dence or the Science of Law, if logic 
ad no place in law. Moreover, in 
that case, the administration of law 
Would have little claim to be an admi- 
nistration of justice as well. To quote 
Brihaspati, '* There, would be failure 
of justice if the letter” of the law be 
blindly followed and no importance be 


”., e 


Ar rr rdimte. 


attached to reason 
ae mamine mate Aaa: à 
yaaa y sat ATAR tt 


It may be asked again that the sub- 
ject chosen suffers from the vice of 


is not merely à geographical Unit and 


E OF tode IN THE 
“OF HINDU JURISERUD 


e E; 


e 18 true, Pt true only val It i is 


e 


true that the *Bengal school is autho- 


got Linn; o 


Pd 


Q 


rity in Bengal : byt it és not true that ^ N 
that ‘school is No authority in India + 


outside Bengal, just as it is not true 


that the Mitaksharü 1s no aythoyty ut 
one but**the" 


Bengal. The goal is 
players are many. 
Lookjhg at *it from . another 
point of view it may “also be 
said, perhaps withoutemuch dispute, 
that the development of law in India 
was not retarded but accelerated hen 
the empire of Ifid, * disintegrated 
into a number of independent Kf 
doms. In fact, the very risk period * 
in the TEET of the Hindu Law 
commenced on the decay and fall of 
the empire. The Dharmaratha of 
Jimtbivahana, the M ttakshara of 
Vijndnesvasn, @nd the numerous Other 
commentaries and digests—all came 
into existence during the m€tweval 
period. Speaking of the countless 
Hindu Státes which tapk. shape from 


o 


a> 
0 


time to time during, the five centuries E 


after the death of Harsha, Vincent 
Smith says: a ° 


Jt would be a mistake to Suppose 


that their rulers and people theught ° a 
narrowness ana prowincialism. India e of nothing else thap war ind rapine? ~ 


Royal courts of no*smatl magnificence 


perhaps it would have been better uf e . ware maintained, apd the arts of peace 


we had thought pf Hipdu Law and 
not of amy school of Hindu Law. This 
e . 


* 
Fa * 


were cultivated with success. Stately 


works of architecture, enriched lavisH- e 


o + 


j à 
~~ 


NEU 


"dom. Learnéd "nén, wing for the 
qo, part in "he Sangkrit language, 
“enipyed liberal and irftelligent patro- 
nage from prifices who not ditfrequent- 
ly -wielded the pen as*well- as the 


UNDIS, fw" GOLLEGE Mae ZN ; 


e swith iungi of high metit, * 
- were ergoted “in almo every king-* - 


Z ™ sword. Hindi "Bengali, Gujarati, ahd ` 


"e 


X 


' versities of the «lay, one may say with. 


e 


p^ 


. NM questions "of law. 


— thoseffie appreciation of her 


the other languages wW. spoken gra- 


dually attaingi the dignity of recog- ‘ 


,Tisedeexistence and the foundations of 


verngoular literatures were laid." — 

Vincent” Smith, Ozford History of 
India, Part I, pp. 18-81. 
Looking at the 


‘various uni- 


some confidence that the ;advance- 
ment of learning has not been and will 


not ‘be jetarded y but has been and’ ~ 


* etti be agetavated, notwithstanding 
there is no one central and arene 
university. x 
In this brothérhoód of the learned 
comite "from gvery part of medisval 
India, what part did Bengal ay? 


Colebrgoke, ene of thé@se Englishmen . 


to whom India 45 most grateful for 
culture, 
"Iu Fastern India, the Ve- 
das and the Mgmansas are less studied 
than. m the south and the lawyers of 
Bengal adopt very generally the Nydya 
or dialecti? philosophy for rules of 
reasoning and” intespretation * upon 
-Hencg arose two 


Sbgerves 


.* “principal s&cte" or. schools. which, ¢on- 


struing éhe sáme text variously, de? 


duced upon some jmportant pointsk of, s 


law different inferences from the md 


e fata: or -¿naxims.”? (Colebrooke's Ds- 


. gest; Mad. Ed., 
. et &gq.; Strange’s Vigndu Isgao, 3rd 
Edn., Vl. Ij p. 318) The school: ‘oft 7 
_ the Bast rested on réatyn—the Nydya 





school of'. philosophy—twhereas the 


. rest of Indig. cd more upon autho- 


rity. The place of Logic is Righer ine 
thee Bengal — of fligdu nue 
dence. 

The T of pm echool bas 


eimutavühana. He had teo fight agafnst - ] 


Inany institütiens wlych had had their 
days but cofild strve np more ang he 
fought on the firm #undation of 
reason and*realism. _ ° e » 

One of his *maxims as we “all 
know is that a fact cannot be alter- 


ed bya hundged texts. *It is on this 


that the owpersbrp- of the acquirer 


- was rested and jugjified. Jt was on 


this again that* wealth was mad df- 
namic, so that 16 night play its part 
in the welfare of the ‘community. I 
was this reason and fealism that made 
the fatherewho had been but the man- 
ager of the family property the EOS 


Owner thereof. 


The rest of ‘India had still as ‘their 
guiding rule the principle of corporate 
ownersip: If diarchy is"anarchy, poly- . 
archy ie a fofiori so. The Mttakshara 
coparcefer's ownership was, there- 
fore, no better “than no-ownership. 
The Mitakshara father in the matter 
of alienation is hardly better than the 
Hindu widow, the shebast or mahumt, 
the guérdian ofean infant, or the com- 
mite of a lungtic—Aall bound by 
Hanuman Prasad. y 

The British Government .. was 


' S 
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S tr? PLANTE OF LOGIC EN 
naturally afraid» of amending 
Hetdu lawf by ‘attaching moe 


` importapcef to * reasop" if it con- 


"with anfthMng-thgt hed or mighj have 
any bearing or the ereligion of thé 


e subjects and so was quite content 


with kespihg things as they åre. Bri- 
tish Courts a Justice would life to 

- * be ortlodóx and to-follow the article 
* of faith that judges do not make laws 
but only interpret* them. But reason, 

_ though thus doomtd to death, was 


* yet fated*not to die; and thus we find . 


e that thé courts in British India had 
to drive & thin wedge into the-matter. 
If religion would stand in their way 
.to: do jubbice according to reason let 
that religion "be taken up añ the 


lever te do away with the obstruction. - 


* e Tt was the obligatión based ot religion, 
the pious obligation of the-sons, which 
gave the first assault. Pious obligation: 

. worked a miracle on corporate own- 
ership of the family anfl gave birth to 
almost individual pwnership of the 
father. Why this thesis and anti- 
thesis and again a synthesis? Gole- 
brooke had already traftslated the 
Dayabhaga and: the position that Ji- 
iutacühana gave tothe Bengal father 
relying more on reason -&nd realisn* 
could not have failed to impress the 
Courts in British Indis while deal- 
ing with the Mstakshara father. 

* Coming next to the position of tf 
Hindu widow in hêr relation to {He es- 


,9 


athe JUR SMAURENCR '" 
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and thee r&st «f Inflia. The” Shruti 
says, thaf she*is the* other half, but 
Shruti ffs ignorgd even hy those 
+ lg Tooke, wpe 
guiding factor. In the “matriarcha? 
system the woman vas the «queen 


a. 


and th® king and not simply the 


queen—fh wife of the king. But 
that system obtains amongst the non-» 
Aryans. Change we must haves ande 
she should be* dethrontd Sign from 
the position she was otherwise given 
- by fhe Shruti. But let Shruti be kept 
aside, if ib is no sacrilege to say so, 
‘there, is yet reason and gxpediency. 
'l'he Jains did not believe in the Shruti 
but the widow was considered tọ be 
fit to be the owner of her susband's 
property—not merely owner put tia- 
absolute owner And fn theitwcgse 
they had already appreciated the uti- | 
lity of individual ownership. The 
Tarwad with the mother as the queeh 
2 Js .no» longer* be 
^ ould bé father at the head. But the 


corpordténess had a deep efoundation * 


and i$ could net be uprooted. The 
. Tarwad became the patriarcha] joint- 
lamil$ Se the widow was dethroned 
° -from her royal pofition aml was re- 
. duced to the pésition of an. ordinafy 
subject but with no'share in the gov- 
ernment. Bhè cguld have her food 
and raiment*but that wag all she coyld 
have. Wis was the state of wd 
: "where the Mitadghara prevailed. 
A Bengal, however, J imutabahana made 


tate of the joiné-family of which her o « the widow hei*of her sonless husband 


deceased husband was a member, there 
is ar». equal diversity between Bengal 


e) R 
- " e 


who was 4 tenant«n common and npt 


a joint-tenant. > ° 7 
i e . e : e , 
o e 


RAS - ? n 


look® upon authority "as? jheje* 


a 


o 


there—th Mus 


ec r 
It would perhage besno poetic ima- 
ginabion to Say? that Fimutdodhana® is 
stall ale “and fully. alive. eremo 


u aive [AW 
UN 
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tay M “this connection *be rede ° 


to thy following passage . 
recen? article from the pen, of a fe- 
ated judge of the Madras ee Court, 
Sir M. Venkata eSubbat “Tt as 
‘inspiring to think with si virility 
*of mind some otéthe pld commenta- 
tors addróssed "themselves to the task 
of interpfetajion with an insight and 
subtlety' scarcely  surpgssed.  'Dhey 
^ wrested from. the Smritis, rendered 
semi-sacrede by tradition such mean- 
ing as would accord with reason and 
justice and while treating the text 
with seeming defprartce no interpreta- 
-aon was £00 daring g? revolutionary.”” 
- Thee" observations fre particularly 
applicable to Jimutavihgna. Sir M. 
Venkata Subbarao goes on and says, 
^ the Hindu ‘Women’s Right to Pro- 


wmss rt; Act, 19370 ts a-fine-tribute 


e 


of this generation have paid to* 
courage afd vision of the seek of the 
past, e.g., Jimutavdkana. That an- 
cient jurist made the same texts the 
basis vf two dissimilar eystefns of 
successions the ong individualistic and 
dynamics the other corporate and 
‘static. The revolutiongry enactment 
of 1937. which has gmatie the law of 
_Jynutandbang in certain Vital respects 
de, law “for the whole of Phdia,. is a 
table measure nobeonly because ii 
testifies to the sense of realism of the 


m a. 


isi x 
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atter. ofejoint? 
wesivelt. It 
atjsm be- 
Under 


thé M E in*the 

pes systenf worked o 
was a buttresg af con 
cause the wealth was sta 


the repeated onslaughts by the Privy © 


Council its rigburs «vere mitigated 
slowly but gradually. Creditors: Bage 
been allbwed. to attach a dbparceners 
sharé for, his separaté debt and the 


purchaser of the share can évem claim ° 


partition. A copgrcener can*mortgage * 
all his undivided share ein coparce- 
nary propérty. The * system was - all, 
but strangled. when it-was field that 
unilateral declarations can* disrupt 
joint-families. | The” coparcenary . 8y8- 
tem is now at its last gasp and it 
remains for the legislature’ by a ‘bold 
measfire to sound . fis: death-knell. 
Then, we shall .have ereached. what 


Jimutavdkana had dchipved ages ago.™ +° 


Do. we not hear in thiselndian- chorus 
the flute of Jimutavdhana playing his 
immortal: tune—a fact cannote be 
altered by & Hundred texts? 
e 
-` Why. only hundred texts? Nothing 
with limitation can override reason; 
so Jimuta@ihana in- one place: while 
dealing with’ the rule relating to ad- 
verse possession proclaims with his 
*thundering ‘voice that if a thing is by 
né&ture explicable.or reasonable it can- 
not be made inéxplicable or unreason- 
able by a thousand texts or that which 
fi probable is always probable and is* 
never,improbable $nd that which is 


mastermind ‘but because it signifies’ the le e reasonable will always «be reasonable 


triumph of liberaliem of réason over 
| apthority, of substance. over form. 


* + 
1 
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and will never be unreasonable. (See 
Vyavahara Matrika, p. $46) ;— 

: à = N 
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' e doubts. 





that from the Fast cemes this light o£ 
reagon and-reslism. It was in East- 


ern Inga * that the Mimansa system ° 


of philosophy * was rationalised and 
* Gautama*born again to grow with 
* new vig@ur to remove the fossilse that 
clustered rognd the "culture of India 
. during the period of fiarkness and life- 
less forntalities. The translation of the 
sacrificml post and “be soma cups 
into the wheef and the rod of 
the potter led to another ethe- 
real world from which the savants of 
the Hast sought fo find the true ' 
theory. of light to guide them in their 
It was really in: ¿he moral 
world the elgctro-magnetic theory of 
Light and one might be pardoned' if 
any hope springs in hfs mind that 
reason and realism weuld work won- 
«ders in the: ‘mental world as the wire- 
less has done -in the material one 
and - will stop" only- when the eye 
will open and sée the jid of the Re- 
vealation? e 
An enquiry T NN ea8 to what 
place was assigned to logic in law by 
Bengal would, therefore, be got 
altogether useless and academic. - It 
may be that the wealth óf materials * 


+ which should be our pride is now «sir 


disgrace. “Nevertheless: *' theye also * ° 
serve who only stand and®waib.” db, 
is, therefore, with the greatest reluc- 
tange that I make bold to touch upon + 
some aspects of this subject. 
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TORA r' end xdi — y" Rightly c or Wrongly there i is & differ- o 
i h TENE ence bejeen the séhool of Nydyd*phi- = 
saa MIJU A EDO u VA x 
: i | , pop and other schools on me theory 
- Tt, is imdeed a fruism if it is said, ° of Meausation. The specific questio” 


discussed is—Does «an, effect originally 
exist in éhe cause prior to its if oduc- 
tion ? The N dyas school answers TA, 
question iĝ the neghtive and accerd- 
tng to this school the effect cannot be 
said lo exist Before ft is produce. Tò 
put it in homely language, "fhey* be- o 
lieve in creation. The wthér schools 
have no such faith and they advocate 
the contrary. They say, “‘ Out of no- 
thing you cannot have sofnethipg, re- 


. minding us of the Aristotehan maxim 


Ex Nihilo nthil fit. There can be. ne 
creation." This doctrine ofthe Nydya 
school 1 is, as a nator ef fact, the Me" — 
stone of its realistic philosophy: ; ile 
the other dottrine irfevitably leads to. 
the Idealistic and Pantheistic theories. 


It would be out, of placé to dismygs uo 
e question as to which of the two 
doctrie if correct. * The ¿ruth seems « 
to be somewhere in between. Per- 
hape the real e 18 trench ofa 
then» "hag its own” domain. Within 
* which y hus the 


it 18 supreme. 


a * Bhagaval Gita which approves eof 


£.9. n the text Ch. II, o o 
16 ` o T s ; 


“arad fpe am ara any. 
Ou > CEC 

" * + —— 
is also a strong authorit of tua 


which flows from radar It may "€ 


be noted that modern science supperts * ° 


TASH in the evell-imowg theory | 


* 


E m = ih 


bad a 


e of conservation. E enefgy "which lays 


On 
=o 


e ^ 


dowa that “enert .can Tajther be 
created aor destroyed’ whils de 
“yal 3 arisprydence follows 

‘when it” ye down that the law cn be 
created. ; . 


“Be that as it may, let us See. how 


this principle cai? be utilised to esolve 
a difficult problem of law. . 
" NOW nq subject in Iiw has been 


beset ' With’ more complication and ` 


studied with® more vigour than that 
which seeks- to bring out®the relation 
- between ownership and possession. 
That problefa has ,troubled perhaps 
the whole’ world of civilisation. It 


trouBled- Rome and the whole of the ' 


West. ~ 16, troubled “India and: the 
| Whole ef the hate Aa almost simi- 
lar°views are expressed everywhere— 
«the East and the West. ° 

«lwo view-points were placed : 


(1) 


pea that Positije Law comes 
within ddae-tule Ex Nihilo nihil fit. 
According to this * view Posdegsion 
even if subject to certain conditions, * 
viz., if Yong, - continuous, 
sive, would only raise a presumption. 
of ownership bat that * presumption 
may be rebutted. ° o 


) The “oth8r view is tha. owngr- 


exclu- * 


" can be'creftetor there car? be + wd rar a TAT STAT MER " 


== ownership even theufh.there was no 
. Ownership befpre—the grew of the 


Nydya school according to whigh there 
cambe creation and law is a created 


Pi thiag. s - o e e 


$ 
` 
á a. & æ a 


view & that Possession which is 
t equivalent to “ownership can neve} e 
e be converted inte ownersbipa This 


1 

D goce LAW enean. aca 
alyti- 

, e 


* 


` 


| pp. 


è : 1 
Ld 





cfeate . owhérshep where the q was no . 


ownefship before. .? 


It may be “noted in passing 
that the’ la® by which we are 


- now egoverned, 8.28 eof the, Indian 


- lays déwn, that e. 
nd certain conditions | possession e — 


Limitation Act, 


does create -ownérship and 80 ib may 
‘be- said that the eppesent law supports 


the application of. the Nyay@ theory ` 
of weaqerdare td the factum ofe posses- 2 


sion. 


Jimutavdhana first sets forth the 


first view, namely that posséssion is 
merelf proof andein this connection 
he refers to Vishvarupa and-other com- 


mentators.e Vishvarůpa says that the * 


true import of the texts edealing with 
possession for three generations 
that when such possession has been 


before the eyestínd there has béen no 


18 


== e 


hd - 


ew 


protest although there was no good" 


ground for remaining inactive, such 
possession now ‘after - three génera- 
tions becomfs good evidence for the 
*inference that the possessor ` is the 
owner when heithér the possessor nor 


lis opponent’ is able to prove affirm- 


‘atively his title _ by other evidence. ` 


Agee ga Aa 


Po moeta 9o- 
* (see Vyaçabara Matrika, p: 346, and 
* fis translation in the iaa = 
» College Magazine, "Vol. SU No. 1, 
34-38). Vishoaruis- further 


* 
* 


o 
U 





` -bqt may dd at most engin M 


of erethedy. ' 9. > 


 'T'hateis also the view of the Mitak- 


* shard. which ay be stated® brie$y in 
the fords-of Dr. P. N. Sen in bjs: 


Tegore Law léctures on Hindu*Juns- 
prydence at page 104—'"The author of 
the Mitakshara geeks to*place a very 
n8rrowe. constructior» upon the text of 
 Yanavalkya, and the effect of pres- 
cription, according to him, is very 


*hmited in character.e He argues that 


omission to assert one’s title cannot 


legitimately , be regarded as” a cause 


of the extinction of. title. Similarly 
mere énjoyment, : whatever. its dura- 
jon, may be, cannot: be rir dr as a 


source of title.” e 
. 


o Y manhan examines these theo- 
ries with the tbrch-light of reason. 
He says im. > o 


Pit ja | been : 
possession. for three» generations is to 
be taken as proof of ownership. Now 
as it has not deen ‘proved: either way, 

, that possession’ is ¿with title or 
B. is: without title, thero ` 
possibility of the possession. having S 
been without title, and so there * 


would be no. theft if the possessor 18 


said that 


is thee 


Secondly— Pom y, that expe- 
'diency demgfods that possession ot 


9 


` such, a possessor fox three generfttions 


oe placed on the sameglevel a& ^", 
.. theft, thén possession tinjer such cir- 


e 


cumstances ewould be constructive 
ownership,» becauge there would be“ = 
no theft only whore ther is no owner-* 
ship? Then why not proceed one P" 


2 further and say that po possegsion, ufider 


tal. difference, 


and ownership. 


such circumstances itself becómes o 


pns to UE . 


Thindly—There is no, fundamen- 

from the pint of j 
view of expediency” between pos- 
session under” such circumstanceg 
Asg matter af fact 
the propositión tha possession” under "nd 
such circumstances raises & presume 
tion as to ownerghip shows that there 


- is, for practical purposes, an identity 


- between- the two. Possession, is not 


proof of ownesship like direct percep- mea 
tion by ‘the eyes. It is not conclusive 


i - proof, as Vishvarupg and those who o 


deprived. of the property. CE IUE : 


TINTE eq et aqua Why 


then is the possessor not so degriveti ? 
And why is it that deprivation of such 
a ‘possessor, it is Paid, ough not. to 
take place? . —— 

" Ó39L0 ,. |e 


agree with him admiit, because there 


. still remains the  pogsibility of zv "e 


possessor got being the owner. “wi 


wart a mp "uut TIA wmo- | 
FUR g equa wu ag ofan 


serafranta fren ta atra a 
| A proof cannot, be.both . 


* 


proof and 1fo°proof, ag à joan cannot 
be "both dead and ave ‘at Hig same 
time. 


EE: 


s o 


"cargar qa iem : o 


ceVyasahara Mgtrika, P. 347. 


vo x å + . v 


væ 


0b 


7d | 


d imutavdigina “says that the whole 


* theory 18 ildgiqal: If Nx with- e 
ouis protest, 1s «eopsistent th ifs being 


ient! iw COLLEGE 


e * with ütle, it would Pe evNlence® of *, 


ownership | whatever mag be its 
Yuration ; “and it wguld be illogi-" 
~ cal to say tha[j such possession if, it 
a be for less than the presciibed* period 
would not be evidence of ownership. 
Go one can fs a matter of fact be pre» 
e vented from relying on logic , and 
drawing an inference according to 
logic, a hundred texts notwithstand- 
ing e . e 
¢ [3 f£ agree auem 
saree free! ment) 
ly ihe case of the seed giving birth 
A to the sprout tinge along with the seed 
oi also # catis ef the sprout. But 
if absence of protest to possession nec 
ti, nec clam, nec precario 18 cause 
: of the, inference that possession is 
P with title, ¿his cause, 18 sufficient and 
«should not wait for anot tause, 
e. g. jelapse*of a partfeuMr period to 
make it sufficient. 
— (n Er ME 
ag se qa erecti Farry], 
Jinutavüljana finally enunciabes and 
establishes his own thesis. It is this. 
Possession for three generations 1s suf- 
ficieht cause giving, rise to ownership ~ 
* — as effect. Moreover ownership woald 
) . come into existence wBere there was 
none before, be€guse ownership can, be 
created. He rehes on Katydyana sud 
gives a poate “shape, to his thesis 
+ * resting on «east of the N yaya 
* philosophy Just as mujk'" he says, 


. | o 
i osos 
MAGAZINE Suum o. 
e 
" 
sid mixéd whh butter-mik pro- 
ducts in course of Wwtme thitk sour 
mulk,”’ sosthree | gene tians possession 


íi 


produtes,eand, 16 may ebe noted, ngt - 


` eimply raises, e presumptions ag to, 
ownership fike orfe of which gift is the 
cayse. Whe word age m Katyáyana 
means ownershig of which th8 cause 
is gift. As gift _creatgs a y m 
e the donee 80 possession, for three gene- 
- rations creates ownership in the pos- 
SOBOL. Therefoues sich possession is, 
like gift, the. cause of Ownership. Ones 
ownership, being mixed. up with the 
possession of another for three gene- 
rations, becomes, on the expiry of the 
said period, ownership of the posses- 


gor by a cause, equivalent to gift 


from the former owner. This conclu- 
sion, and the yarious steps by gluch 
this" conclusion ®is reached—are all 
moulded by the ténets of te Nyaya 
philosophy. 


This theory of HABRIA was how- 
ever, nob extended beyond its e legiti- 
mate limits. Others, though advocates 


of Hasan "and so professing that - 


nothing is destructible practically des- 
troyed various rights and even in such 
dead 'bones* there came the quicken- 
ing of life from the Bengal school. 


To take one instance amongst 
many— Would the right of the 
mortgagor under a  usufructuary 


. mortgage be extiwguished by ad- 
‘verge possession of a third party 
durmg the sübfistence of the usufruc- 
tuary morfgage?® Much conflict had 
to be got over inemodern times till 


" 8 AR CH 


» e. + : 
be answereg 
o 


. $ 
ein sugh a case. 


*Narada’s text cannot, 


* w 


» & { 


held ¢lfat the fg questions should 
the negative and 
that  possessi of. a third, ¿party 
thópgh adverse to ethee mortgagge 
could not be adverse to the mortgagor 
But Jtmutavdhana 


solved it len ago. While defling 


with Yajnavalkya's*text and the text 


of*Manu that*a pledge cannot be lost 
by” lapse of time, Jimutavdhana says 
that here the ward * ledge means the 


,Dghi of the pledgor anf ‘not the right 


"of .the pledgee. The word atta in 
says Jimuta- 
váhana, mean the right of the mort- 
gagor because his right subsists and 
he remains the owne? so long as he 
does not redeem the mortgage, though 
¿bs mortgagee, who has the right to 
‘possession, wil he "depr ved “of the 
said right by adverse possession of a 


* third party. aut aa Maa c 


aW eR RA RAR A AÑ 
È fa R far R e 


apak cal 


—V4avahaga Pond. p. 349. 


Jimutaodlteno also could see clearly 


e 


that the ETB 


doctrine *of 


could not be applied to possession of ' 


King's property or properties belongs 
ing to Shrotriyas. 
*— Vyavahara Matrika, p. 35. 


* [t may not be perhaps superfluouse 


t 
I 


ehjoyment tr something 


= T / . c d 


ed Loc IN Ey siden o. X 


^ 
the ‘law esettled Báo and it was * , " larity bsbwean phe yeiisons dion there 


and those of imutioaligna based on 
the Nydya Poo * Buckland in" 
hig Majy-Ínstitutiorts “of Romane Pri- 
vate Law,.p. 121, refers to the gb- 
ject it oo words :—* ^ 

-** The natión of acquisition by long 
lke it 
found in *mostSsystems 
rest everywhere on the same principlg 
or produce the same effect. r , 

l. It might involve the notion “hab 
long enjoyment is evidence” taken as 
conclus of rightful origin of a lost 
grant. i 

2. It might rest | en the view tliat 
long undisturbed enjoyment was itself 
a good root of title,” 

: “On both»these, views it weuld be 


ub does Bs d 


o 


acquisitive—not pnby* barring «ny $ 


previous holder but making the NE 


sor owner.'' (THe second of these two 


views is, as I have already shown, , 
the view of Jimutavdhana rested ONE deem 


the Wyaya theory.) 

3. “Ita maght also. rest | en the 
view that long “failure to assert 
a right ought to bar the old 
and her” it would not necessarily ebe 
adtuisitfe. It might be only extinc- 


tive—destroying the. old oWnership | 


but giving the holder 
against third yprsons.”’ 


no” rights 
e (It may be 


.noted that th is tfe view of Vishoa- 


rupas more pr less and of LAB) * 
«On this view 16 old not nece 


to note briefly howethe sam’ problem | [T . sarily rest on continuous, enjoyment 


arose elsewhere glke noted® an ac-* 
count of its pogition jn J urisprudence . " 
and te consider if there is any simi-' 


"by the new posgessor but en continu- 
"ous non-enjoyment by the old owner— 


ea very important incon." ee 
o © e ä e 


A 


e 


* 


A e U viti aw, LEGE MAINE | ee | 

5 E NW r ed dy N 

e may salgo pe peated ant shat this pi tute Y conserta the ‘pesson? in 
distinction wag relied onwn one e the " possesion «end not oMyeto extiguish 

O jections raised’, by Acura the remedy of tpe form ' owner but to 

. gains) anotifer "fhéory : e ^e to. transfer e the legal fée ‘simple, See 

e | Ba de wa E Zo n I p War. 

(m) das R i hs f . (Dem J.)yeJukes v. Summer, 
e .. 1845, 15 M. and W. 39, 42; * Igcor- 7 

av c quay gh TH id porated Society in Dubltn, ¿or "Proinot- 


$ 


V. —Vyabahara "Mitrikas p. "347. 


Mu it is said ¿hat ns of 


Rossegstons oy the owner is the real- 


cause, ¿hat 18 not correct because . 


ownership’ may be’ acquired by a King' 
by conquest,.in the property ef an- 
other even when there is no abandon- 
ment of possessisn. 


Tt: may be recalled thai one of the. 


À` results pf usucapio as was pointed out 


by Gaifis, was unign of bonitary and 
owneitifip ewhich ‘is equival- 


eat to plenaiy, dominigm. To put it in 


mathematical symbols : l 
Bonitary, ownership + Long enjoy- 


ment= Boaitary. » 3 
Ownership + Quiritary ownership 
= Plenary "dorginium. j 


Therefore long enjéyment- is equival- 
^ “eng to 


mancipatie or. Ce8810e in jure. 


This is the of Ji mutwāhana 
¿nterprefing - tha text of Katyayana 
“which ‘refers -to conversion of posses- 
sion owaership and likens it to 


conversion of milk*to df i . o. 


reminded 


> Tung "now -to English «Law * 


sbofifaneously - 
of i^ cages where 
that the e€ect of Sjatute, the Real 
Property Limitation Acte 1833, 9 


and 4 Will, IV, Ch. 27, was to exe- e 


y e * . 
e & 
& * 


it was said * 





wy English Protestant schools 1n 
Ireland v. Richards, 184%1,eDr. aff 
War. 258, 289. . Referente. may alto 
in this connection be, made -to ‘the. 
ias ‘of Daltof e. Angus, (1877-188]), 
9.Q.B.D. -45—in the trial court, 
4 Q.B.D. 162—in the Court , of- Ap- 


peal, 6 A.C. 740*-in the. -House of 
Lords—a decision where the House ; 


of Lords thought fit to take the assist- 
anee of seven, judges of -the High 
Court to consider the problem of the 
effect of long enjoyment on the quite” 


. tion of acquisition aj à right in re 


aliena. In. the Court of Equity ad- e 
ministering, as the fame implies, 
justice, equi¢y -and ‘good ` conscience, ' 
like the followers ‘of >> equam 
as the Mttaksiara, „lapse. of tıme, had, 
no effect on the extinction. of right. 

The net eresult of the. decision , of 
the House of Lords is that-the pre- 
sumption * arishg from long en- 
joyment "is more than a 
sumption of grant because it cannot 
be displaced by showing that no 
grant was in fact made. 't.às almost 


eequivalent to saying that long. enjoy* 


ment dodd amouné to a grant. 

"Thus Secording, tọ the decision of 
the House of Lords ¿ong possession 
amounts to a grant and y imutawdhana 


a > =z 


_pre- - 


., 


: l i V —— |. e t Tr / T p e 9 , A 
ec ^. 
a i PLacypr Logic 1N sut Jonisereben Et e cm 
"who Houtished Èn the 11th céntwy e ‘ogi Thoyh oft ¿and apes 





the same E LR * distinct and sepagate. ingitigs there is, 


reached” almos 
m eo 







8 tiras whith 18 based, 
d realism 18 true for all. 
Du on the banks af” the ‘hanes 


dt of the Lower Gahges and for all e 


times*-the 11th or the 19th century. 

. There * are e various instances ‘where 
Nydya philosophy has been- utilised 
by Jimujacdhana while dealing with’ 
wiles of law including even the dall 


and dry ruleg of procedure. “Thus © 


while” dealing, wit the*requisites of a 
proper” plant Jimutavahana — finds 
scope for atilising the whole armoury 
of logie inasmuch aš the allegations m 


the plaint have got to be proved and . 


are to be sufficient to. enable the plain- 
tiff to get the relief prayed for snd 
so the connection, between the allega- 
«ens inter, se and bétween them and 
` the relief should, De free from fallacies 
et loge. "T ; 

Jimytavdhana shows. in this connec- 
tion the intimate relation hetween T€ 


(the probandum, the , predicate, that peudia E Rs or a - "s » 

which is. to be established) and — qq in the general or* absolute «e is 

(the side, the loeug, ` the subject, with not sought to be establishgd. 

regard to which -areq_ or the- prédi- Begauses that "which is self-evi- 

p ato bé establishg a). Ho E dept does not become tie sub- 
ject-matter of probandum and the" 


up-the familiar illustration ; : . 


This’ hill is full of fire. Because it is full of, 
smoke. " Bil thet- ol ames foll or 
fire,s.g., - Kitchen, This bill is full of "smoke. 
Therefore. dhis hill is full of fire, 


(subject, or mi- * 


dhangs a intimate con- 


says, Jim, 
ebyeen thé @wo. Vor qa 


pea 


is subject anf areq is predicate and de" e 


relaijom between the*subject and gine 
predicate 419 obvious. When we say, 


“the hill isull of fire, we do not thi 


of the subjek, ‘ hill, “as having a 

other quality; bpt we think of Mg 
having that quality which is predicat- 
ed of the same, namely * fire.' 

Again, we do establish the predi- 
cate got in’ the ‘general ¿or absolute 
but-only in the particular gr relative 
sense, 1.€., in-reletien to the subject. 


anlara Rena raii ga aa” 
The subject «FA “not,in the Absolute 


but in the relativ® senses ds having as Qe 


particular quality is adi to Se 
established. e 
“a ft area aquí TTT: 


| meae t" | ‘ 


Mee. quality which® eg 


quality which ,makes “fire” what 
it 8 (afaa) & self-evident. The 


e subject widf as well as the predicate . 
qm “are fiBtinci entities and ` eithel 


Here * Hill’ is we _is defined and already known (Rx) 
nor term in European logic), Ej ] 'e by 168 peculiar characteristiós (HEY | 
is EMM (predicates er major in , But there has* arisen ' relation 


European logie, ' Smoke ’ is Ry 
(Reasor, or middle terri in European 


‘between’ the two and this relation bas. ' 
become known to one. THe knower, 
e 2 


e 


~w 


came 


aN 


VE TON ToO O 3 i p á 
M s.b . " ^ e 9 0 e l e 
3 oe CAT A ? 
ar wrWknettY Lay of me Macaw) yg 
then seeks to establish this Telation * in support of, kis Piew that the 
e e 
to gthers who do, not &now. The fest gxistence of the relatiok of weak and 
process, that is, betaming wn y to wn, between “the Bil and he fire 18 al- ° 
+ oneself * extigurt o(In e co. wendy knpwn to the prop ander him- 
(or ‘onaself® or primary or Informal in- self (grata) and js to e proved, by” 
ferenge) the seeond, that 1s, of *prov- Din e oie enaiga) and go the 
: ph to others is gara (inference — hill which is (wat to one is really Tet o 
fork another or secondary, Ôr formal " to the Sther ‘and the fire which i 18 the 
rence). corrtlatiye also known go him but. is 
° lying this to law, Jinutacdhana n, unknown and to be pyoved toe 
says this: The plaintiff knows that the other. J imutavdlana ciées the fole 
he has a right and that right has lowing text from the Nydya philoso- 


been infringed. He has to prove to the phy : “Rana asa 


satisfaction oí the Court that heehas and rehes on the words f&fr and uw? 
the right end that right has been therein and says that the said text 


infringed. Owner$hip in the abstract nena ht quif is Rug to knower be- 


: Praia violation thereof is never the cause he knows that the hill is af 
subject-matter of proof in any Court e., has the aff of being full of 


~ni p wed" relgéión * which 18 fre. But the existence of the said 

ale y known to the prover, between wu, ie, being fall of fire, in the hill 

two distinct entities, gait and wed ig adis to theeother and there À 

edo of which is defined and fore the hill becomes to him thg sub- 
ma KNOWN by, its peculiar characteristics ject qe wherein the existence of fire e 


AER) becgmes the gubject-matter is to be proved mq! ° 


ol p roof to elo i = Cow? dl JimutaeüHüna raises an objection 
* justice. € » 


that as the relation is already known 
to one yalnta ux « there will be no 
occasion for knowing by inference 
and answers it by saying, that there 
: may still be ap occasion as when he 
p nib qq araar- , «feels the desire of proving it to others. 






qhak anata. 
aaa mara US : 
He puts the same view Ne s another 


@ 
Um: e . 


Gee, 3 "amen aaa: PO A ! He here -criticises the view of 
Ru wcusdusine q- Mola aes a previous jurist Yogloka, perhaps 


e a Buddhist savant as the name im- 
' Namely that, which is alfeady Known . 
to one but bs to be proved to  * plies, according b whom Rara or 
others befomes the subject of proof, sr frt (desire to pfove) is not an 
Such a edt becomes the Ty (suh- |" essegtial element of inference and ' 
og 1906) with regard to such? «uu d en who supports this proposition by cit- 
cate). ° ! ing the case of erp in, the case 
e e * ° a 





* had = y 
K 9 + 


E joie 


e 
Jimutavdhqné answers this and says 


* that thodzh it is true to say tha 
* there is"no desire fo prove in* the 


cages referred: Lo, yet 16 is not true to 


. Say that that” desite is not essential 
_ in any cáse of agaa e.g., UMATA, 


in other words. Yo gloka has gone too 


far. 


Again, according to — Yogloka 
the existence of the relation 


of waff and yet 7 never known in 


*erany case of | He gdds, how- 


ever, thab'tpis will not lead to the 
reilt that qefa is the qe (locus, 
subject) with regard to*all its various 
unknown dharmas other than being 
efull of fire because they are incon- 


‘ sistent with, and cannot therefore be 


‘the object of *srhoke the existence 
whereof on th$ hill is known. The 


position excording to Yogloka, there-, 


fore, is that the ue (subject) is that 
eat (e.g., the hill) with regarel to 
which it is not known, whether it has 
the particular we, i.e., fire, which is 


the object of the &q, ie., smoke." 


In answer Jimautavdhana says tlet 
the proposition * ioo wide; for as”. 


 alréady shown,by him in bre case "n 
least, viz., pigan, the relation is 


already known. There is a fallacy ° 
known in gic by the name of gatat 


i T es P > e, seo " 
"ed * e 
PLACE OF LOGIC ES ae (QE « $c 


zi O 
e e e : y 


STET whet gigy be called, the — 

fadlacy begging : the question. Timor 

. af esays that Poglokiss reason; e 
mg 1s vifiated by this efallgey. vee 
asedii to Yogaldka, is the gubject œ 
of a-parficular wry and that particu- 
lar axis the objèct ofa qq 1 Tifere- 
fore "mg is known if that gp m 
known and that wpfis known ty 
is known. Therefore kaowledge of qr 
depends on knowledge of Ry Now o 
Bg ıs that the hill is Tull of smoke. * 
THerefore tó know the By we must 
know the hill. Therefore we must o 
know the qe | Beiefly, we kno qa 


if we know Ry and we know qq if 

we know wWwgi So here there 
is the *fallagy  of..bedging ipae . 
question Gaata e Jimutongpina 


further points out that Yogloka is 

wrong and his thesis is inapplicable to 

- amalgama because in : TATA 

is not always refered to. Row E an 
e is not referred to and is not essential 

at least i® one land Infefence viz. 


Inference for, "oneself ca). 
if Yogloka's viey is ngh meg 
‘requires eta" as essential in every case 

- there will be no Wg in,the case of 
waTaigqart | He entitipates an objection 
of 'Yogloka which is this—sound is 
eternal becaase it 18 Created. Hepe the 
qe depending on Y , (because it 
uf creapadl) is the wd of» not bf ing 

* eternal. Here ¿ho * de would” ra. P 
weil which is not etemal. But in 7" 
the propositiqn the wei or ue is > 
said to ebe eternal. Therefore qe, o 
here is non-existent. eJ iniutatf'übana 
replies antl says—this is not 9 casó of | 


e 


o 


o 
8 . 2 . A o 
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naen-existente" An q! is'the ^ ehas beén uds by defendant. 
: qu sad there” wid no* Won-e&iat- To others, $. , bite judge, RU is not 
“ente (ar) Lo ‘that | ea. g’ jp known. . fe. focis the deMre to estab- 
© exse Only: of that (sub- “lish, his claim. which hee kitows to pe 
NT 


. Kg. is the instrument. 


Agar 


jects the predicate fae (eternal) has 


ot been proved because tRe reason , 


( ) 188 bad re&son.' But that 
ddes not disprove the propositign. 
Thewelation between éhe ya and «req 


would, have *been established had a 
good reason been assigned as the 
Mimansahas do. Thon, again to say 
that the wet which E ihe objet of 
the _easoR is the req is the same 
thing as to say that wat is qe and 
And if that 
IS 80 there is np nfeaning and utility 

Yogloka's A def&ution of Wart 
utavdharta then ‘summarises and 
says that in "both kinds of inference,, 


and qaatama, wait 


as 


mee having the uni which is to be estab- 


hshed is the qs 1 In the case of antis- 
art the relation 18 already kpown and 
may suggest itself, again to him. 
18 ho incongruity between cog- 
nit at one point of time* god re- 
cognition in the, next or any subse- 
quent point of time, " 


In ‘the case of 
as in the aase of the 18 MM 
of litigation, that aud regarding 


yhich .fheré is a desire, or neces- 
tw to prove*tlfeft it has a ‘patticulay 


-— 


avr ds qe and» this desire to prove » 


to others ig not merely an intellectual ' 


Iysetical utglity. The plaintiff knows , 


that he has a gight ard thet right 


> P 


tre, This degire "updoubtsdis serves 
a very useful purpose. It satisfies the 
Judgetand enables the pleintiff to “got 
the relief prayed fos. " 

I cannot dwell on thisequgstion ab 
any greater length except referring 
cursorily to a “tow more illustrations. 
There are mahy f&ltacieg of reason- 
mg enumerated in the Nyeya Sutras. 
Gautama mentions 
etc. and we do fihd some of tnese 
referred to by, Jtmuta- 


SERLE 


specifically 
váhana. He says, 


CE EN sara fü ara 


q8US C | 

Gaara q at a paña 1” 

It may perhaps hot be hazardous 
to say thgt the rules laid down by 
Jimutavdhana governinge the  rele- 
vancy of evidence and the inference 
tb be drawn from them while arriv- 
ing at a judgment may well lead one 
to think that the assembly of judges 
is like an assembly of sages in some 


epeaceful abode on the Himalayas util. 


ising logie to arrive at thé truth of sal- 


evation, No wonder that a court of 
pleasure but is a necessigy and of * law would be likenéd to an assembly 


of priests performing & religious cere- 


mony and perhaps thete will be no 


29., + mamat e 


i”. 

0 
ha*m ig employing « this metaphor * 
whim*fully qnimdful of the position " 
that there 7. diffétepoe, Between law 
on the one; 
morality dh. the other aecording to the 
èxponents of moderne jurisprudence, 
as A court of law is still called a court 
of justicon the judge of the highest 
court is not qal&d a Judge | par Mr. 
idis . T 


” The extensive use ef the Nylya 
philosophy by Jimutapdhana leads 
one necessarily to * the conclusion 
that the study of that philosophy 
must have already reached a high 
position. One is tempted, therefore, to 


ask himself even though it 18 a digres- 


gion as to*whether 1tewould be correct 


to accept literálly the familiar *his- 


tory that it was - Raghunath, who 


Brought the N yàg ‘philosophy to Ben- 


nd and “religion and, 


' @ 


gal from Mithila. | 

We get the answer from Bir 
Asutesh and, that answer is in. 
the negative. In the prefatory 
ndte page ii, to, the Vyavahara 
Matrika, he observes: "I may add 


that Jimutaváhana refers to a num- 
ber of jurists not mentioned by any 
other author, for instance, Jitendriya, 
Yogoloka, Balaka, etf. Of one of these, 
Yogloka he controverts th8 views fre- 
quently:and in one instance where he 
does this, His views were subsequently 
controverted bv Chintamani, which 


*would seem, to indicate that Jimutas i 


` odhana preceded €hintamani.”” The 


PLACH DIF 1 LOGIC IN. NY Toren E” o. 


controversy between Y ógtolea. and , 


Jimutavdhana gat ig referred,to here 


has already been noted. The em-. 


e 5—12 L.C. 


o 


pida d "d imtaotiona p upon 


— him 
— és wer nM Met cafa of the . 
niei * &Prasasapdda) 


as the (o of agama mto., ai o 


and. € quu which 38 mot found, in 
, Gautamaedt Kandda is first mentioned. 
“in „Prasastapăda’s Bhasya on w p 
thé eafliest S known | commentary 
that of Sridbar, who, hved in pncgaho 
Bhursut of DE "halk aad wrote 
the commentary in 991 A.D. , i 
The land where Jimutdbähana was 
born, has not "become barren. It is 
the land of Sir Rashbeh and of 
Sir Asutosh and «of other bfight 
luminaries. May they bless us 
that we may religiously follow what * 
they have said end” which * one P 
‘them has put „ine these word, 
must, however, warn you that labo- 


rious days are not always crowned ” 


with riches or honour. For the race 
is not invarjably to the swift nor 
Battle to the strong. “A Higher guer- 
don awaits® those, wlto purgue learn- 
ing for its own sake and I invite you 
to join that noble band to ig, 
many eire called and. so few "are 
chosen. For the dust of daily life 
tends to deaden tHose finer sentis 
ments to which life should ‘owe its 
savour. T do net by any*means ask you 
to*live in cloistered seclusion detached 


froh the eworld and all its | pursuits o 


"but do not, I PU “You, be too eftbx... 


*; in the chase for mohey, position and 
. power. 


Learn a therefores to labour 
and to wait and if you are ever 


* tempted to Jess x the efierce Bunt 
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CHARITABLE TRUSTS AMONGST THE HINDUS" " 


[pecat delivered by the Hen'ble - 


Mr."J ustice Brankumar Mukherjea, 


M.A., DL.» at the second session of í 
the Legal Conference held on the. 


20th March, 1943.] — * uN 


e q e? 


Bolio and charitable trusts exist. 


, in some shape or other $n almost all 
” systems of civilised Jurisprudence and 
their origin can be traced -primarily to 


the instincts of piety gnd benevolence 


which are -implant ‘in human 
nature.- The forms of the trusts dif- 
¿qu according to the spiritual and 
moral ideas of different nations and 


fen anong the same people the ideas 


seem to vary-——often to a cénsiderable 


extent—at different stages¿of their re- . 


ligiqus and political | history. Thus 


Imperial Rome. under the Christian 
Emperors was difsimilar in many 
respects to: Pagan *Rome ang there 
were profoumd changes in English 
social and. religious institutions when 


England abjured Catholicisme and be-* 
came Protestant. The popular Hindu, 


religion of modern times is not the 
same as the. religion of the Vedas . 
though the latter are still considered 
to be the ultifhate squrce and authe- 


rity of all that is -held sacred by the 


Hindus. In course of. its develop- 
ment the. -Hind? religion like “all 


other religions fid undergo transfor- 7 


- should receive a most nig 


e givérs. 
topics of litigation into which the e 


. "mation, a thege cltanges reacted 
the social sysfem and introduced al 
rations “in religious ,and charitab 
institutions. In spite of these obanges, 
however, the fundamental, moyal and 
‘religious ideas of the Hindus which 


` lis at the -root of their religious and 


charitable institutions have remained 
practically the same: and the systém 
that we see around us can be regarded 
.8s an evolutionary product Qi. the 
spirit and genius ef the people pass- gs 


ing through various d of ig 


development. 
_ it . strikes anomalous io many 
people, - particularly to European e 


scholars, that in spite of the * magni. 


ficenf temples and the rich religieus 
institutions tet are spread All over 
India the subject" * of endowment 


ment in- the hands of "the Hindu Law- 
ti is not one of the eighteen 


sphere: of -substantive law has heen 
divided by Hindu juristd and com. 
mentators eves since the days of 
* Manu» Thgme is no statement of law 
directly on the subject” in any of thé 
Smriti -works. Stray phssages having 
only an incidental bearing*.on the 


x matter occus here and there in. the | 


midst of dissertations on other topics, © 


i LEGAL IDEAS - ‘UNDERLYING R RELIGIOUS AND +, E 
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oe 


gardly Grimes, 


and no workable Jaw ecan be. eon- ° 


e, 
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o 


2 . 


... 0 = " $ e * . * . . t 4 “4 , 

80 , : QRIVERSETTSEAW. up MEGA E . ' 
airada oñ the P cni of Qnty mate- o Sary that we i start. with 2 flear 

' rials le there." some df^ ihe elater idea of what, is m&ant by the expres- 
* « commehtators" have indeed id & ¿sion ;' jeligious aifd “charitable 
> litte môre attention to the, subject trugt.” In erdigary darguago the 


and they hive drawn largely on 


Paurantc Literature, but "what they 


k of is not Jaw but religious rituals” 

d it is often difficult to extricate 

* ahy. legal rule efrome a mass of reli- 
gaous,rites dnd ceremonies. 

The paucity of texts on the subject 
of Endowment is explained by the 
fact that im India much was left to 
cugtoms,eor unwritten usages whose 
authority and binding force were on 
lays ite down gs one of the duties of: 

mathe King ta enquige intd the particu- 
"jac laws atd usages of classes, com- 
munites ande societieg and adhere to 
them if they are not repugnant to 
ma, tho laws of God (Manu, Ch. VIII, 
>” pu s se 41). Paving regard to. the 
extreme conservatism of Hindu %o- 
ciety itecould fairly be *exfected: that 
the people who Were in charge of ad- 


. Pmuinistering the «benefactions did not * 


go against the traditons arti usages 
which grew up ‘in respect of the same; e 
* and it was only*in extreme cases 
when the waste or maladministra- 
tion was of a gcarflalous character 


. that ethe interference *of the ‘fuling, 


authority was gought fof. , 
dd I wil endeavque in the presént' 
discourse*to analyse the fundamental — 
ideas underlying cAaritable and rop- s 
. . gious trusts ameng the *Hindus ER 
. express them in the language df 
- moflezn jurisprudence. It "is neces- 
. P, "vo. $ 


apar with written texts of law. Manu. 


* mtellectifal, 
etowed upon persons, 


words would mean q trust created ffr 
religious or charitable purpose? Two 


" things, therefore, requie fo be Con- 


sidored, namely, fisst, what are reli- 
gious iid charitable puspoges? and 
what is a ‘trust? °. 

Now religion is à patter of faith 
with individufle or With commtnities 
and it is not necessarily theistic, e. g. ; 
Buddhism; *All that we anderstand 
by religious purpose is that the pur- 


. pose or object is to secure the spiri- 


tual well-beingeof the pexson or per- 
sofis according to the tenets of the 
particular religion which he or they 
beliovesin. Thi? may imply belie&dw 
a future state of existence where a 


man reaps the fruits of pio% acts 


done in this world, and it may be 
connected with the- ideas of atone- 
ment for past errors of a man sand 
that of making peace with his Maker. 

By charity on fhe other hand is 
meant e benevolence, and in its 
wide popular sense “if compre- 
hends aH forrfs of benefit: physical, 


who are in 
need of them. In English Law, the 


word charity has a ‘technjcal mean- - 
ing and whether a purpose is chamit- | 


gble or *not hasegot to*be ascertained 
wite feference . tq the preamble of 
the well-known statute of Elizabeth 
(43 Elizabeth, Ch. . In England, 


moral or religious, bes-, 


i 


: 
i 
l 
1 


| 


e rm ys o ee 
t 


religious trast' forms part of and js | 


mya,” 
e 
included" in. charitable trust which i 
synonymous With public tust. 
Let u$ now comè t9 the other 


point and se& what is meant bf trust. e 


Te Concio Hon of tast in ite teoMhi- 
cal semse was devised by the Chan- 
cery” Courts ef Englands whigh as 
coufts of " conscigndo attempted to 
apply | the deficiencies of the English 


Gpmmon “Law by administering what. 
are known &s principles of Equity 


' and netural justiee. ‘These principles 


were imported to a large extent from 
the Romay Civil Law, and the proce- 
dure adopted by the Equity Courts 
was modelled on that of the ecclesias- 
tical tribugals, the principal feature 
being the writ of, sub poena by which 


an unscrupulous defendant, who 


eqgild not be touched in the common 


law courts was fompelled to appear 
before an Equity Judge and. made to 
carry out his orders, the » proceeding 
being entirely one in personam. 


Lewin in his well-known treatise, on- 


the law of trusts defihes trust to be a 


‘ Confidence repesed in some other: 


not issüing out of the land, but as a 
thing collateral annexed in privity to 
the estate of the lang for which the 
cestus que trust has no remgdy but by 
sub ponea in the Chancery.’” This 
definition is nota happy one and has 
been criticised by many later writers 


on the ‘subject including Underhill. 


and Maitland. ' On ‘the face of it the 
definition is inadequate for étyis eppli-. 


can be ` a trus? of pèrsonal property 
as well. Moreover, it is not a correct 


, 
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T ôf the*law hs it stands at 
present, thy court of - *Chancery ne 
longer e sting as E “Png rate cosirt in 
EnglaMi. Story dond a trust “o 
be an qquitable right, title, or Mter- 
est in propgriy real or personal, dis- 
ebinct from, ihe legal ownership there- 
of."* This agni is a description ngt 
of trust but.of the beneficial intere: 

of the person in*twhosB favour a drust 
is created; and the definition would 
serve quite well for any other tand of 
equitable estate or interest. It will 


be sebn that the early writers always 


laid stress on the distinetiom between 
legal and .equitable estates. The 
trustee has the legal estate and is in 
the eye of law the owper of the trust 
property, wherea% ¿the s Cesfui 
trust has the béneñcial * or equitaleld 
interest in it, which prier to the Judi- 


‘ature Act, he could enforce only in 
a separate..court. Modern nL nea 
writers on the law ‘ob trust do not: 


however lay. stress on the „trustee 
having a "legal estate or his Being the 
owner of the trust propery. It is 


enough eccording te modern weiter 


to, constitute a - a person a-trustee "if he 
has control over thé trust eproperty 


or can exercise any powers in.respect® 


of the same'and there is a duty of him 
to hold the property or exercise the 
powers “the benefit oke othey 
persons br. for thee accoinpligh- 
ment of some pafiecular purpose: In 


for 


3 * Halsbury’s '' Laws of Hhgland’’ a 
cable to real estates only when there e *trust has been defined to be “ Confi- 


, dence reposed in s* person with [e 
” pect toa’ Dopa of which he hag 
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possession or ine which Ho can éxer- e with which we are familiar’ in “tha 


gjse a powe to, thé integt that he 

shall hold the "grüperty * Oly exBrcise 
a y 

tbe power for” the benfüt o som 

other person or S objeet. Thug 16 will 

be geen that” the conception of* trust 


in English Law QE S highly artificial, 


nception which hafi jis foundation 

on & dual system of law and a Qual 
system pf property which came into 
ekistqnfe im England under peculiar 
historic] gnd political conditions. No 
trust in this sense can possikly be 
expected inethe Hindu system.” But 
if you teke trust in a broad and 


general sense as signifying a fiduciary 


relation under which a person in 
possession or control of any property 


nls bound to ase that property for the 


Ti. 


\ 


benefit of brain" persons or specified 
objects obviously there are trusts 
in Hindu Law. A Shebait in charge 
* of a temple or a Mohant having con- 


-~ fol over a relagtous institution would, 


be & trustee in this general sense. 
The owrtership of the trustee in Eng- 
lish Lavy is a nominal or formal 


Ownership and even if we discard the 


form* it is not impossible to foncejye 
of legalerelation’ which have all the 


eessentials of a trust proper. 


| ANstudy of historical jurisprudence 
will convince us ¢haf different legal 
forms dave been resorted to by differ- 
ent nations gng,even by” the ‘same 
people at differené *stages of history . 


for the putpose of giving shape and +* 


e present tupe is go self-eviderit and - 


1 


natural thatit must bave* suggested * 


age. No ancient nation could boast 
of a better and more perfect gystem 
of law thaw the Romans aed 16 “will 
be, worth while to enqúme hat 
legal ferms were aflopjed by the 
Roman lawyers for giving "effect to 
their ideas ee and charitable 
trusts. e .. 

In Roman Law propefty dedicatdd 
to gods formed a species of public pro- 
perty; they weres res extra commer- 
cun and lay outside the pale of 
private law altogether. The concep- 


tion was not that these properties — 


vested in the tods or religious insti- 
tutions as juristig pérsons but rather, 
they wêre excluded® from all private 
ownership and were regulated þy ad- 
ministrative processes within the * 
field of public law. The idea of a 
corporate or juristic personality as a 
new subject of sights and duties dis- 
tinct from all its members was estab- 
lished in „Rome, dusing the later Re- 
publican * and the early Imperial 
Period. Such ¿corporate personality 


yas attributed to the State and to its ' 


different departments as also to muni- 
Cipal bodies and other associations to 
whom-this privilege was extended by 
¿the State. In early imperial period 
“when Rome has not became Christian 
, certain specific deities were given the 


effect. to a particulaf legal idea, ande e “status” of juristic* persons by special 


bhe mistake we too often commit iB 


e ‘think tat à es legal form ' 


d $ "M 


senatus consultd or imperial constitu- 
tions. 


i 


“itself it ‘all other people and at all e~ 


ie 


* 
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These were the Tarpeian or . 
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Capttolian Jupiter, thé Gaelic Mare’ 
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the Ephiesiam Diana, and so Morth. e 


. When Rome became Obristian, — 


was by gift of: próperty ` to the 


A P ~ ^" £ € 


e e@o 
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. people he would" a b; the 


doctrine of Aa causa, uso facto create 
a 
a ne$ j 2 pergome g new Subject 


sages and law-givers. 4n the “Hindu 


80 * 


~ church ‘as pert of ‘the States was re-. df rigMs and, duties and this persoh * w 
gardad as a jüristic perfon and coald was theefoundation om the institution 
be instituted as Reir arfd become the. ' itself? viz. , {he poor house or the Wos- 

o recepient gf gifts and leggcies. Em- pital, as ho case may be and th 
perog Constantine authorised gifts to dedicated property woukl at once ve 
church by wills and the decreese of the in tpat f oundation. Thus the founda- 

_ldter Emperors: established that if * tion would be th® ower of the dedi- j 
ay legacy was: given to any of the ` cated property and the “administra” 
ancient gods or tq an archangel or tors for the time being avolld be 
martyr or a saint or 1f the testator trusteeg bound éo carry out the pur- 

* instituted. Jesus Christ as his heir the " pose df the trust (Vide 'Sohm's Tn- 
e property would go tp the church. ‘stitute of Roman Law, p. 208). e 
One form of religious and charit- Let us see whether we can trace 
able trusts recognised by the Romans similar ideas in the writings of Hinda “= 


system as in oth&& systems of Jaw er 
' the idea of trust was ap extonsioffe 

of the idea of gft; in fdtt the trust 

is nothing but a continuing or á per- , 
petual gift: If a Hindu Makes q oz 


church or an existing cSrporation and 
prescribing the way in which the in- 
Ee of the propesty was to b8 spent 
by the. donee. : The receiving corpo- 
eration would be in the position of a 


trustée*and would be bound to spend 
the fund for the particul&r purpose. 
As Y corporation never dies, the trust 
thus created would endure for ever. 
‘But .another “conception was intro- 
duced into Román Law wen the 
doctrine of pia causa ‘was introduced. 
To create a juristic personality is the 
privilege of the State; no private per- 
son could do it. It wa& possible to do 
it, however, under the Roman Law 
when the property was devoted or 
given to a pioug or charitable Rurpose. 
The moment a pirvate persqn, deai- 
cated a property fer *charitable ‘pur- 
pose, e.g}, the benefit of the poor ‘or 
the sick? the orphans or the' aged 


‘income of the property the wo 


gift te the priést who prsides at cer- 
tain ceremonies, or to a, Brahman on 
& pious. occasion, of if a man gives 
“alms to the poor at “sacred pkces no 
vides of trust is possibly involved* in 

thesp acta But a trust undoubted-_ 
"y arises, if property Is dediofted to 
deity with a direction that out of the 


of the deity. i8 be carried out. 


Similarly when i dharamshatd or’. 


annasatro if ‘established. er a dwell 
ing house is given Ye. y, fraternity of 
monks a trust is brought info exist- 


l eertce. Here property is set apart for 


a particular purpose Std there is am e 


ip * 


obligation . A upon Somebgly ` o 
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; ascetics. 
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to hold 16 or PN tts Income for that e 


“purpose. Actording to SQevala *gifts’ 
are df 4: pOg., d hrüba or 
> meats 


daily charity, e (3) Kamyaeor gifts 


"kinds of 


e ot 4 e 


oa There” are 


e severfl writers . who have deñlé with 


this subjeaf and referenge, may be 


e madesamongst others tq Hemchandra 2 
Eemalakar, *Nilkanthé , and Baghu < 


máde with a particular Picct, dnd (4) ° 


Naimittika or gifts on gpecial OCC 
ion, as for example guring sotar or 
lunar eclipse. A question of ',trust 
as said above ĉan ofdinarily arise with 
“regard to Dhruba or perpetual gifts. 
Thé cemmon forms of Hindu reli- 
gious  endowmentse are  &emples, 
mutts, and institutions like haram- 
shalas, *rest houses and satras, -the 
object of which is to provide food and 
*shelter. to wayfarers and itenerant 
Hindu piety, and benevo- 


™ lence. also manifest themselves in hos- 


“pitals, schools, and dedication of 
tanks for the beneff& of the public. 
Whenever there is a dedication of 


mu. propest} for any such purpose ,the 


‘first questio “that requires comsidera- 
tions is,. in whom the, property dedi- 
-cated Yeats after* the dono has parted 
with" Mis ownership in respect of the 
-esme. : The other questien is' as to 
_-whethér there. is an idea of trusj im- 
plied *in' such dedication and e who 
dpies the position ‘of a trustee in 

e differant types of ‘endowments? 
ye I have said already there is no de- 


7 taileft discussion of the subject, in any 


Sof the writings of the Hindu jurists 


and commenjatofs, but some light js j 


thrown,upon it by the description tof | 


the different modes et dedication 


^ «which are prefcribed by the Brahmi- 


writerg with dd to different 


"n PE" 


nandan. “I Will tell you shortly that | 
two "parts : 
formula of resolve" and the second is 
utsarga or renunciation. “The cdte- | 


and the donor after reciting the time. 
of the gift "Vit ' reference to age, | 
year, season, month, day etc., states] 


gift. Utsarga on the other hand com- 
pletes the gift by renunciation of th 
ownership of the founder in the thin 

given. The* indispensable religio 

ceremony that ise enjoined by th 
Sastrüs for completing the gift is That 
water must be podred on the hands 
of the donee. In case o 





| 


in every ect of HORDE thes ares 
the first 15. Sankalpa or | 


monies always begin with sankélpa|- 


‘what object he has in making the . 


multa '. 


there are two forms. of dedication l 


prescribed" by the commentators. The 
Sankalpa or the object of the “donor 


may be to dedicgte the mutt for thb f 


use of ascetics generally or it might 


be givfn to a particular holy man or 


B fraternity gf monks. In: case of 


e the former although ` gift is, made in 


the usual w&y by libation of watér 
vet as there is no recipient of tHe ' 
gift. the offering of water is thrown o 
the grpund or into &n earfhen pot. 
the second class of gses the uia 
"Bimsglg as representative of the col 
gregation may receive the, gift and | 
the libation* of weter is thrown On 
‘his Eum Dharamagalas, róst-honses, 


q ` 
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satras, and similar. “establishments * the congregation : Qr selipious erder < 
; wid are generally, meant for the * itself QU 2. {ristic parson and the =“ 
* public ocefipy «he same” position as head | "of jhe NS nt fo? the 
= matis which’ gre no dedicated toa “time belng maght be clothed grito the m 
pafticulár person or troup of persofs. , duties of administering. the property, 
There are elaborate rituals pres- and using die for the benefit of fhe 
cribetl by Brafminical writers which congregatiaz. This e was definitely | 
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» TE fe 
iS 22.0 


have” got. to be obgerved when a dp- 
- ngr wants, to ,coilsecrate a temple and 
establish à deity in it.. The sankalpg 
or the formula ot resolfe makes the 
deity self the" recipiens of the gift 


the idea during the Buddhist period, 


. when the Buddhist 2050000 or congre- 


gation was regarded as as e juristic per- 
son capable of holding propert$ in 
the ordinary way. In thee Buddhist 


eand the: usual formalities of gift are 
_ followed, . the donor taking in his 
* hands water, kusayras and other 
things. According to the Hindu 
‘jurists this, ceremony divests- the 
ownership of the. temple from the 
= donor and vests in the idol. For the 
pugpose of perpetuating this worship 
it 18 customary if male grants. of- 
Und. Sometimes the gift 1s made to 
“pious Brahmins as Brahmotter for 
carrying on the worship of the idol, 
but gifts of land are generally made 
to the deity also. In the Vishnu- 
puran, it is said titat the donor -of 
land for worship of a deity, attains 
the abode ofethe deity himself. Thus 
in all the different types of, endow- 
ments, we get the purpose of thee 
founder expressed in the sankalpa , 
While the utsarga or renunciation di- 
‘vests the donor of his rights in the 
“property. -In whom then the pro- , 
perty: vests after- dedication?» When 
there is~a specific donee, e.8.9 yen 
the head of & monastic establishment: 


chronidle, we lfave the instance of 
the: dedication of Jctavan bihar to 
Lord Buddha by Anath Pindika, the 
most celebrated of his lay disciples. 
 Anath Vindika had purchased thé ® 
' Jetavan park, at Sravastu and built a 
splendid monastery* upen jj. Onethe? — 
day that -Lord Buddha .approached" 
the city he was" received with great 
pomp and on entering the precincts , 
of the monastery he was askéd «by ihe, >” 
merchant, *' What, Of Lord, shall 
I do with thisebihar ?" ‘sive it to the. 
Sangha, past, presept and future,” 
. so replied the Bifüdhe, and Anath 
Pindika ¿Pouring water over “the 
¿hands - of Buddha. “pronounced the 
solémn formula of dedication. The 
master accepted the gift on behalf of 
the Sangha and pei in stanzas 
the advantages, of a "monastery. E: See 
*Kern’s Manual of Buddhisih, f. 98.) o 
Thus th Sangha V85* a* corporatioff 
and the words «pásty pregent and 
future '' as used hy Buddha bring out 
* ihe essential, characteristic of & cor- 
accepts the gift dh behalf of the con- | . poration, viz., its immorta[jty. Thee 
gregation, the 1foperty i vest in ^ bihar of Buddhist times came tq be * 
- LO, l . | 0 E " n 


c 


= 
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the mutt of. later ages and the ame * 


formula of dedetattion and the formal- 
ity: of hrowiW " water uppn We, bands 


, Of ¿he donee are observèd scrupulous- 


ly even at tke? present day. Ve can 


Bay therefore ‘that in cafesoí a mutt - 


Nedicated to a particular: fraternity of 
fhonks the congregatio itself is the 
legal owner , ang the head of the drder 
for the time being. occupies the posi- 
tion "ot a trustee. 

` But when a mutt is “dedicated for. 
the, use of ascetics* generally - of when 
a anoun or dharmasala is established 
for the benefit of all travellers and 
there is no ‘particular donee who can 
receive, the gift on whom would the 


mw 


ownership 5 us afier dedication? Ac- 


-9 


*gording to Vijtianzioar * gift consists 


in ‘relinquishment of one’ 8 own rights 
and creation "of rights of another, and 
the creation of others’ rights is com- 
~ Pete: duly , on, acceptance and not 
otherwise SP taseihasa. Ch. Il. v 
and VR According to Dayabhaga the 
gift i is complete as „5000 as there is re- 
- linquishment in, favour of a donee 
whe must be a sentient being; con- 
éurrengo « of the donee is no? esserttial , 
(see. Colebrook’ s- Dayabhaga, Ch. 1; 
pam. "9D. "Bui even according to 
Dayabhaga, eit there sis tio acceptance 


- of the gift by 8" sentient’ béing^ the. 


" ownership "would remain èR the «lonor.* 
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| detcegot udo or builds * B „temple. 
* and dedicates it fer the worship “of an 
idol? In uh first twe cadbs there is 
no ‘specific donee: and ip *the third the = 
dohee is not, a “human being.” "Rhe 
view. of Hindu jurists seemseto be 
that ¿n cade of gift to ay deity for’ reli- 
gious. purposes no acceptance is rfces- 


' gary to complete the gift, The cong- | 


tións of “a valid. gift ‘as Iaid ^ down: y 
comméntatorf- -apply “to secular: gifts: 
only but even ¿there the question Te- 
mains “unsolved as to who becomes | 
the owner of the: property after .dedi-- 
cation. If it is resnullius. it can be ap- 
propriated - by :anybody.: even though 


-the man who : appropriates at incurs | 


` sie, and the: very Object of the. donor | 


woüld be frustrated. On this point j 
three Views are possible. In the fug | 
place, ` "the -idol & the charitable 
foundation may be "regarded eas the 
owner. 'Whe second view .is that the 


» 


le 
Ñ 


| 
| 





ownership - -pay reside in the purpose|. 
itself. Thirdly, the yltimate ' bepefi- 


ciariés may be looked upor ás” owners. 
‘According to the principles 
modern jurisprudence the’ bearer of a 
right must be a persone The theory 
that ownership can reside in the ai 


eor pürpoge"would go against this-prinz 


The” position” therefore is that no gift " 


cali take effect if no acceptance by- a 
. sentient being is possible. "How ean 
therefore a gift Jae effect when the * 


founder dedicátés a satra for feeding 


* fheépoor ` of dm nsylum* forethe resi- 


> 
e t e 0 ` 
. o 


not ¿as *justifiable 


, purpose as well, wifhout the , purpos 


eciple ard would’ lead to-the ace 
lion'of a subjectless right. There 
writers indeed like” "Brintz, Bekkar; 
Duguit and others who argue. that the: 
maxim *' no person, n8 property '' is 
assumption * and 
that . property may” belong to: 


T" given the etatis of a pa 


of: 


are 


-QD n -E 
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pa persi. But this ‘theory is not coun-* 
tenaritetl ; by «he majority *of furists 
“e and apart from. its beingyifconsistent’ 
c with well established principles it 


legis eto practical difienlties of ¿a ° 


rather Be rious kind. Oncé the A 
® perty goes put of the person and vests 
^ in the purpose, the whole thife- is 


placed at the marcy of the State who 
c£n do waattver it likes .with this 


mf&sterless| right, and there would re- 
main no person, entitled in law tó en- 
fome the intentions ofthe donor. On 
* the other (hand, if the State regards 
ion ‘or institution itself 
ims at carrying out certain 
purposes as a legal person, the latter 
acting throdgh its agemts can enforce 
the right. | This Was precisely the c8n- 
ception of| the Roman lawyers. 
"'Tt is difficult jp “say thateaccord- 
ing to Hinds lawyers the ownership 
e of the ‘dedi cated property vests in the 
purposb or the aim. To support such a 
bed hr gi got to say that as soon 
"private  oWnership - ceases, the 
| Slats steps in, and assumes control 
| over the dedicated, ,property and if is 
for the State to decide in what way 





the intentions. of the donor are to be . 


.given effect to. We do not "find anv, 

such doctrine in the writings of Pande: 

i jurists. The king indeed is spoken of* 

| as the protector of ‘all religious and 

‘charitable? institutions but he protects 

them in the gapacity of a guardian 

“and not’ because the prgnerts. "is. 
ownerless.  - . ° 

. The discussigns of the several 

Hinga furists og the other hand point 
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* 


, to thé conclusion gait in. case of pro- 
* pertye dedicated toes deity, the deity : 
is regarded as the primer though not T7 


. ia tho pfmasy sente, p oxpwession E 
like Devagrant, it is said by Sulapans db 

« that the*donation havittg for ite dative 

case gods Wk% sun ete., can have only 
OA secondar$* sense. Sreekrishna like? Q 
wise observe that the expression 

e cannot be used iy the primary sense. | 
The possessive case affix efigunativel 
means abandonment for the; gods. 
Therefore the expression is used in 
the sense of a village which is the ob- 
ject of abandonment intended for the 
gods. On this point Savarswami says 
that Devagram and Devakshetra are 
figurative’ ` expressions (Upaghara). 

What one 1s able e employ according PE 
` io his desire is his property; the bodge” 
do not employ a village or land 
for their use. Whatever is given for 
the worship of gods is god's property: s 

From these, discussions it is’ appame ^ 
ent that according to Hindu lawvers 
property ddifated for fhe warship of o 
&n idol belóngs in, A a E sense 
* to the ido]. The owgiershin 18 indeed ; 
fictitious, as ¿he personality itself is 

s A, but it is sémething more 
than a mere figure*of speech. It con- e 
notes a legal idea and all the incidgnts 
of legal personatity ere attributed to 
athe deity. -° .* 

With, e'eard to, ¿Iharámsala, ° 
Hees, asylums etc. , which are de 
‘dicated for the benefif of the publie 

e senerally and nof to specified donees 
the proper View to «take would be. ^o 
that the ownership is vest$d in thé 
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- e Law, ‘though in Hindi Law, 


jo 


" g 
fourfdation or the Mstifution itself as 
2 jufistio persgn. Whereis no discus- 


“sion y this péirit EM im «the 


writings, of Wiabininical comm anta 


tors «but? that the institution itself is . 
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already that trist in the dechaical. 


: e sense edid never find a eplacf- im the. 


regarded as the owner is fpparent ° 


from the fact that a gift tan be made 
to it’ eò nomine? The thitd theory is 
manifestly unsupportable. “The ulti- 
mate beneficiagies we no doubt "the 
persons fort whose benefit the endow- 
ment v created but ownership cahnot 
vest ‘in an indefinite and fluctuating 
body of persons and accordieig to 
Hindu law they are not capable of re- 
celving the gift. It seems, therefore, 


. that the ideas of Hindu lawyers were 


almostethe same as we find in Roman 
the 
patter rentain’ locked up in a few 
cryptic texfg and wag not elaborated 
and: perfected as in the Roman 


* system. : ~ 


e 
% The other question as to who pccu- 
pies the position of a trustee in fhe 
differen’ kinds of, endowment is’ not 


l difficult di answer, As I have said 
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Hindu leg&lgnygteta but it was cer- -° 
“its broad d 


, tainly recognised in | 
` gegeral sense. Except. "when, pró- 
perty is- dediaated to a fraternity Pof 
monks all ,endowmenta - amongst Ihe 
Hindus are generally administered [by 
tife founder himself qr his heirs. "This 
is not only true of '*tengples | bat 
atso `of institutions like Dharamsalas, 
choultries, etc. In thg case of public 
temples it is” customary, to dppojnt 
$hebaits, who hold. the office from * 
genertaion fo generation “fnd are ei. 
munerated for the work they do “-by 
grants of larids. 

But whoever the person may | be 
upon whom: the duties ‘of administra- 
tion are vested, whether he is the’ ghe- 
bait ote archaka “ofga temple or i 

d 


.. mohuúnt of a'religioug institution, 


whether or not-he is the heir of the œ e 


óriginal founder he must be, deemed 
to occupy fhe position of a trustee 
and bound to gave effect to the i ii ev 
tions of the founder. 
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[Speech TTE by" Mr. ‘Atal * 
. Chandra eGupta, M.A., B.L., , Advo- 
- cate; Caléutta High Gourt, " the 
| Second Sessio of the Legale Confer- 


enoé, held on the 20th March, 1943. } * 
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UT aisi tell” you in .the - beginning 
that I hold rather décided views on 
‘the subject, and I am amable to 88y 
, things in a manner which will be 
-~ pleasing to everybody. “T shall be 
' satisfied if what I Bay gives rise to 
‘controversy, even. acrimonious ‘coytro- 
. versy. For the deadliest enemy of 
e Qur present-day Fipdu society is not 
consciously wild and determined 
' conservatism, but utter apathy | and 
want, of will. We are not able “to 
| conceive and carry out any desired 
change, nor gble to oppose and keep 
" away any changes forced by circum- 
stances and outside agencies. The 


chànges wróughtein. our society since . 
| the adventeof the British rule ‘have | 


^ been of the latter find. ,We have 
` behaved like inanimate gor bareby 


‘animate objects and not like self- 


. conscious human beings., 


The division. of Hindu society into ` 


- gastes, whatever ‘sociological or bios 


logical functions it, performed or did. 


not perform in the past, Bas become 
utterly meaningless at the présent 
time. But that is fhe least thing 


- about E It €& not a harmless ' rudi- . 
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HINDÚ MARRIAGE ‘AND CAST? E p 


PA organ, 2 kd funoéions 


« in the pagt, but has ceased to have 


any at,the pgesent, but it is the most 


. poéent barrier to all attempts to or- 


whole. 


ganise that society af a strong united 
Any talk of unity and orgén- 


isation; sangathan as weecall it, in 


' presemce of teis palpable and power- 
ful disuniting force is Ínere seff-de- 


ception. To speak of unit? in dwer- 


sity is nothing less than comic when 


only diversity is there and the unify- 
ing bond which wase necessitated by 


the responsibility , af unning i 
country politically and ,economicatly 


disappeared with the * disappearance 


of Hindu states, and that is a long, 
time ago. o» 

, Castes préserve ¡is by in- 
terdicting ¿nter-caste, marriage. 
the present day the only true defini- 
tion of caste is & “group of People who 
may not marry outside the group. 
Nothing else matterg. Nothing more 
if necessary than this prohibition to. 
the perpetuation of the prese day 


castes, and gignted the prohibition 


nothing else js of £ny avail in breat- 


ing down 1 he castes,  '" °° 


Thofe who know” anything of éur 
Hindu society, and let us gonfine our- 


" selves to the Bengali Hindu society 


* though I presume matters are more. 


or less the same Miroug ghout Intig, 
must Imowsthat castes are multiply 
: e —— o 
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ing almost evety decade. y 


hat > we consider to” be comparatively 
' lower stratum of 9 ¿quí society, the®arti- 


+ sans, the trad 


peasthts, *in fact ios who farm the 
vast majority” of that society new 
cgstes are coming into exiftence be- 
fore our eyes. e Those * apongst whom 
there was no bar to marriage two de- 
cades ago haveSinsuMted themselves 
frem gach other and have formed 
themsel¥es,into separate castes. -For 
the formation of such gastes anything 
seems to be handy, difference in beccu- 
patjon ore difference in appellation. 
The Smrttts do not know these castes, 
but they do not require the help- of 
the Sntritis for coming - into being. 


2 e degire to feel, a, sfnse of pride in 


one’s own ‘caste, copied from the 
higher castese starts these castes on 
their. carreer and a blind will-to-die 


: wlegde ther» on. What disaster it has 


worked in theelife and growth of our 
society. by restricting and still more 
restricting the fiekl of marriage we 
all know# but perhaps we do not all 
feel.» TOS . ° 

Bit I am digressing. ‘The bu 


on which I desire to tell you a8 few ° 
Billy is that the contemporary caste- 


rest?Áctions ip relation to marriage 
håve nothing or elittfo. in common 
with fle system of marriage jo be 
faund in the «Smritis, tle * system 
which prevailed, im “the glorious days 


vof: Hinduism in Pon we all profess ° 
. to take glory. Tf otf present system® e with the Smritis? but to. the - great 


bas not brought fs any worldly good, 
¿hero is- no consolation that we have 


e . ` e 


. the laBourete, the 
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sacrificed that good for follows 


he 


edictated of fhe Rishis andehave "tMere- 


by secured bwss ein the other world. 


e, To begin with there is,one fact so 


elementary thét ome hostales to meg- 
* tion it, buf so*fundémental that it 18 
not possible not to begin wijh it.. In 


‘the Smritis and in anciemt Higdu 


society ethe only: caste division that 
was material with respect *to mar- 
riage was the, division of the society 
into four” ced cagtes or vurnas— 
Brahmin, - Kshatriya, Vaisya amd 
Sudra. The sub-castes or Jatis, tha 
result, acbual or fancied, of marriage 
between the different castes or Var- 
nas, did not matter at all. Generally 
speaking the off&pring of these mixed 
‘marriages was tonsidered to take the 
varna or caste of one of the parente, 
and that varna was only material in” 
determining the rules” of his or her 
marriage. , No caste within caste 
"was recognised for purpose of* mar- 
riage. This‘at once destroys any real 
similarity between the rules of the 
Smriits and our modern Jati-veda 
and its prohibitions in matters of 
marriage. So when British judges of 
an Anglo-Indiam High Court: decided 
-ghat marriage between a bride of the 
weaver caste with a Kayastha - bride- 
STOOI was valid for both- were Sud- 
ras, and Hindu Law does not recog- 
¿miso any distinctions inside*the four 
* primary. castes as bar, to marriage 
they wee deciding in accordance 


scandal of-many Hinqus who worp 
the Smrttts, .® + 
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TP Mention of Jal or, sulycndles | ? Yajnavalkya definitely mentions the j 
. brings us to the faot that &he Smritis * , oppesition es hise bien opiniog an 


* did not absolttely prohibit marriage | 


= even betweeh the four pfimary castes” 


of varnas. They, did, net because 
e they ceuld not, for Hindu: society re- 
cognised Buch mixed mérriages as 
valid. "Thé M ante Smriti starts wth 


the recomrnandation ‘that it is prefer- 


able to marry within the Varna,’ bat 
has to recognise immediately that as 
8 matter of ' legat validity a Brahmin 


. could ‘marry in the three inferior 
: Casies, a” Kshatriya could marry a 


Vaisya ^ot a” Sudrá bride and the 
Vaisya could marry a Sudra woman.’ 
Both Manu and Yajgavalkya “sought 
to discourage the marrigge of a higher 
caste man. with a- Sudra woman, 
dlanu in case of Brahmin and Kshat- 
riya, and “Yajnqoalkya’ in case of all 
a tne three higher castes. But it is 
7 quito ppparent from the long tirade 
of Manu against such mgrriages that 
he .Was attacking what was - legally 


Dd and recognised in Society, and 
e 


eod M Jur nafa 
P “II, 12). 


+ aka mal gerer e qe fen, wat | 


M we o wi TET 1 e 


(IIT, 18)... 


E E E S fy farga: i 
BRE EA up visite’ a 
Virani fad Aegea feme | 
qu adams EET n 

C We 14-18) 

es 

shai 
"rere VET | 

(111, 17) 


1 
18 


oe * * e 
AAA 
aaa qa 


~ 


E 


. 09 


em) sand gives a "sofa fmRetapby-, ° 


-sical reason in suppqt, viz., tht one 
himtteft. 18 Porn as an "ultri ed 
But -irf this matter we are not left 


in doubt or, in? the region of conjec- 


tuye. "Theis is positive historical evi- 


dence which proves Phat not only the 


marriage: of-a Brahmin With ‘a Sudea- 
woman was valid marriage, but that 


no sigma, serial or moral, attached 
‘to if I shall give you g telling ‘illus- 


‘tration. 


Those who have* read ¿the 
second chapter of Banabhatta’s Har- 


“sha-chartta must remember the «n. 
‘teresting description the autRor gives 


of his travels aftdt finjshing his ¿ude 
in `a- motely company of men and 
women. In that m Banabhatta 


“mentions amongst other companions 


-his two step-brothers by a Sydra uio 
‘of Bis fathef (quad siat) and names 


them. Hineself he describeg ås a son 
by a Brahmini wile of his father. You 
will realise its fall, significance when 
-you reghembere that in the pr -efatory 
vtrses Sf the Kadambar: Banabhatta 


_tákes great pride,in his ancestry. His, 


forefathers, he tells us, were fwor- 


shipped by many of thè Gupta mọn- 


archs, for their learning and _polimess 
- (af. The ymeiatonsgt ° f 


* + P e * 
aña menia "Pic 
aut qu ua giga ftn | 4 (HL, n 


md terree i Jer 
- Aak ad apai R unm bo, 60), 
6. : 4 


( 


ee@ich that even ¿he caged, birds would 
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ihe kedas in Fhein, " household were 


utter the Man as*by continually hear- 
"ing therm.  Fot Banabhatta òf all 


people to mentfon incidentaRy and ` 


witout any necessity thaé his father 
iad a Sudra wife and sons by that 
wife is unthın Fable if amy moral stig- 
ma attached to such marriage and if 
M 2 8 _ depgecation held good in so- 
cibiy that such & Brahmin loses even 


his Brahr&inhood (manga aa II, 


17 :, quoted eabove). But this ie not 
all. Bangbhatta's love and venera- 
tion for his father were more than 
ordinary. He tells us in his Harsha- 
charita hat his mother died when he 


> qas an "infant, ‘and Sus father brought 


tjm up with thé love and care of a 
mother. What deep,sentiment to- 
wards his father this created in Bana- 


e Ohatta/s mind, we have some glimpse 
MOm that wopderful episode in, the 


Kadanbart of the black hunter seek- 
ing oute birds’ nests SmBngst the 
trees ang killing the young birds by 


violently ‘throwing them ,on the 
ground. ‘The passáge in* which 
Banabhgtta detcribes the "hopeless 


e pathetic struggle ‘and death of the 


old pird to save his young offspring, 
to whom he was Potl? a father and a 
Jnother, the latter dyitfg after giving 
him birth, is ome of the “greatest in 
all literature.  Bytethere is not the 


least doub? that its deep emotion wells 5 


SUNIVEREITY, EG COLLEGE MAGAVINE d 


b. 


and Y qjnaoglleya, Benati, not 
* tradycing the mergory of his father. 
Five hundfed “years eftor” the time 
“of Banlabhatta both the * Mitakshara 
and? the Dgyabhaga, composed abo@t | 
12th century A.D., were giving rules . 
for dejermifing the divigjontof inheri- : 
tarce amongst sons by wives of *dif- 
ferent tastes, including the son of g 
Byahmin by his Sudra wife." It is 
later, when le has gone out of the . 


. Hindu society, ¿hat "We find absolute 


prohibition of inter-caste marriage. 
The .Bengal’ Raghunandana writing | 
in the 16th centttry A.D. quotes as 
authority for the prohibition two ob- ` 
scure modern ¿compositigns styling 
themselves Puranas, named Brihan- : 


naradia and the Aditya, which men- | — 


tion marriage ouéside the caste ore, 
varna as amongst tho , many practices ' 
prohibited in the Kal age. -What- 
ever might be fancied of the anthors 
of the Many -and the Yajnavalkya | 
Smritis, Vijnanesvara , and Jimyta- ' 
vahana lived in ho other age than the . 
Kali. " i 
You must have *noticed that the : 


- inter-caste marriage admitted as valid | 


in the Manu Smriti is the marriage | 
Sf a higher caste bridegroom with a | 
dower caste bride. This is called Anu- 
loma marriage. The. marriage of a. 
higher caste bride with a lqwer caste . 


e bridegroom called the Pratiloma mas- 


out from the authofs personal expee , 


. rience and feeliws. Banabhatta was 


Tecalling the memory of his own 
BN Pace the Smnitis E Manu 


riage, is condemned ad prohibited : 
e ES .. H 

5 Mitakshara: IE. , 128. 
Deyabhaga : Chap. ns Colebrobk's 


Translation: - 
e i 


z B * ? o * .,? e 

~ ?** g ‘HDU ener CABTE „à 
e 0 e » e? 
' in Menu and in all tle later Smriti”, | viz., " Suta tas) = sor of a Kshatriya 
though Pecognised. as valid 9n. the, ` by his Brahman? wife,” and Mas 
earlier Smyritis, e.g; í ih Nile Gautama : e A 
ART V 

Smriti. . That -Pratiloma eMmarriages © dham [ )- pur A dés 


- Kshatri .? 
wgs „once Cadet la the Hindu 80- iio Wife s ous, in Sails d 


o 


ciety is shown by the classification ° e ii t. 5 e 
itself. " And in the  Yajnavalkya ' In its glorious days of expansion 
Smytt a let ds given of tbe v&rious " and creation the Windu civilisation 
sub-castes formed* out of such, Práti rested tn a Social organisation much 


rna marriages,“ amongst which nos e môre varied, elastic and living, as , 


K aval sana Carewatyare can only be expected. ef you have 
Y t HT at | - 
era a: rán y to go to the past for inspirghion Sn 


e wfaur nra unm gps D | our present reorganising “efforts we 
om JARA AR SUD È AR a muss go to ifs living gad growing 
o : ” (1, 98-04). points and not to its dead yord. q 
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< * [pee read by Prof. PE. “for example’ caste, 18 otlloà dig e 


gopal Goswami Sastri, “eSpmriti- 


Mimansa Tirtha, M.A. ,* e Post-Gra- 


duate ‘Deparimeat, Calcutta Univer-* 


sity, at the "second sessione of the 


Legal Conference held on - the 20th 


l Mares ae y 


T. ine CASTE. Maanien- IN THE 
LEE . VEDIO Ate t 


9 . 
» 


“The social A of the caste 
of India has given rise to various 
speculations with regard to the ques- 
tion of its oribin. But none of these 


“thedties perhaps “reveals the whole 


truth. The caste system of India has 
grown in response to such an infinite 
and complex variety of causes that it 


~ annot, Do explained by the aid of 


any single theory. This is why, wjth 


all tife @labours of the escholars like : 


Risley, .Senart, e Ibbetson, Nesfield, 


Gait and others, We do not possess. 


LÀ y . . 
any real comprehensive explanation 


of the caste. à . è 
As regards the egsentials of the law 
that caste imposes on marriage, it 


l both prescrtbes and gimits. It draws 


à dogble circle: the wider one, 1.e., 


* of thé caste within whjch marriage” 


must take pite, and the "narrower 
one, 1.e: of the family within which 
16 18 Died The law which pres- 
cribes marriage y within the fixed circle, * 


e e : y 
t æ o 
e e> 0 





my: and the Jaw" which ordains ‘mer- 


riage gatside a fixed circle, gor ex. c 


ample, gotta, is called exogamy. The 


t 


ji 


fisst rule plays a dgminant’ role iff the | 


actual “system of casto,” The word ` 
“caste ’ as derived from Latin castus 
signifying ‘properly bred ’ brings 
this connotatign info prominence. 


| 


The Portuguese settlers * loosely used , 


this term toedescribe the Indian socfffl 


classification. ^ Megasthenes informs * 


i 
f 


| 


that the Hindus were split up into | 


something like, hereditary, groups dis- 


timguished by, their special occupa- | 


tions and endogamous integrities. 
His reference ta pronoun of inter | 


. caste marriage is evjdently doubtful. . 


: 


| 
| 


This at any rate may suggest the pre- i | 
vniling te&dency of the society against | | 


intercaste marriage, or it betrays his 


T 


ignorance of the actual state of inter- . 


. : e . vi 
caste marriage. For we have on the! 


other hand ampleiterary evidence as 
to the marriage Sutside the caste at | 
the time of his visit to dndia. 
Caste in the modern sense of the! 
eierm wag unknown to the Vedic In-. 


| 


e dans. The early hymns of the, 


Rgveda* speak of only two dis-: 
tinct Varnas on account of dif-' 
ference between colour “and: cult. | 
These were Aryas and Pasyus or Anár- | 
yas. ‘Te antagonism between these | 
two “races is freqifently referred to in! 


e, 


* Hor diis reasons diacriical Marks could not be given in ell ases —R dip. : 


of 
| 


e 
$ 


the No. The Eryivarna was the e 


, collective designatipn of ,the  whole* 


fair-skinned aace of* tn Mders evolving 
in course eot tme ethrée* main” 
categories distingfished 28 priests, — 
chiefs and ordinary “people (visah). 
The soheme of the division 
wa nore functional and — oqcu- 
ational | hah hereditary ^ and 
there was no bar: to inter-marriage 
among the different functional classes 
of the Aryas’ ¿But inter-marriage 
between Afyas and Non-Aryas was 
«mute impossible. The Agaryas or Das- 
yus were afterwards subjugated as Då- 
sas or Südras, giving rise to complete 
four varnas or classes of people, viz., 
Brabmana, Ksatriy$, Vaidya 2nd 

Súdra, as. fully recógnised. in the 
Purusasukta of the Rgveda. These 
varnas did not gravitate. tfemselves 
upon rigid rules of restriction regard- 
ing marriage and commensality, 
-whicÉ characterised the Hindu caste- 
society of the later tinfes distinctly 
known as jate. - Buteas to, the pos- 
sibility of- regular | union between ihe 
Aryas and the Sugras, the barrier was 
for a long tme  insurfnountable 


owing to the spirit of superiority com- 
' plex in the former. But towards . 


the period of the Brahmana htera- 
ture, the system of the, four varne 
took such deep roots that the. ques- 
tion of the purity.of blood was raised 
for the first, time. Yet, the law of* 
endogamy took a very long, time" to 


. 
. ° e” e , o eee 
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' ! 
classes, viz. - * Biahmdpas, babas o 
and" Vaisyas. he, fact  marringodmmmunm 
beigveen the Brahmanas and@Ksatri- ° 
"ias were of frequen? occurence «te 
the pemod of the Bragmana "works. 

The Rgveda says of a ear- 

e riage between a Brahmana sage 
and a. daughtfr Of o King Ratha- 
vit} Darbbya (V. 61, 17-19), between 

a Vipra and a girl who was probably ° 
a Vaidya as she powdered "barlSyeas we 
craft of her vocation (X.4,97*6, 29). 
The @atapathe Brahmana (IV. 1. 57) 
alludes to the marriage*of a Bráh- 
mana sage Cyavana with a Hdjanya 
girl, the. daughter of King Saryáta, 
and of & King with a Vaiéya woman . 
(XLI. 2: 9, 8). The Athtroaveda 
-makes it incumbefé upon e a Vaigva $ 
abandon -his suit, if theré is a Bráb- 
maha. claimantefor a giul (V. 17. 19)._ 
.lhus there was obviously no bar to 
the marrying of girls belonging to ihe, 
sone: classem. a o * 

* What us most needed was a*rule 
pr eventing * interjmixture e between o 
ihe Aryas and, the Sudyas. The 
elementa of difference in poinfs of' 
colour EU cult” stood as a strong" and 
sufficient barrier agdinst the possibi- 
lity, of regular unton between the two.e 

. Equality of- condition in "pe á 
Rome was gd much " required . 
matters of fharriage that siad 
Latini .(faltigners) and Bomarts mgr- 
riage was not cangubium in the real 


am 


y sense of the term, and that the mar- 


be a settled order* of the Society. , eriage was the privilege of the free 


There was nsequently no bar 
.to ini&r-marrifge. among the three 


alone. 'T'hf&se restrigtions.relate, how- a o 
* ever. to, ihe case of cee marriage. 


k 
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. , 
Similerly in the ancient sa 80- 


mee oy, notwithštgnding impediments 


x Atyas ang th 


E s anion between éhe 
dras, the ‘cases of 
irregulalr or ‘clandestine unidns bet- 


weet the white masters and the black 


female slaves could not be “altogether ° 


, prevented. ‘Tite Rgveda informs that 


qn many as fifty slave girls were 


offered o fhe bago " Sobhari Kanva 
(Vite 19. 36) and the Tatttiriya 
Samhitd refers to a case of illicit 
union between an Arye and aeSudra 
woman. -A traditional rule preserved 


_inehe Nfrukta (XII. 18) of Yüska is 


indeed very -uluminating. 


- for pleasure *ind- not- for- virtue : 


t says: 
“After agnicayana (building of fire 
altar), & man should not approach a 
malfor gefual pleteure), ráma is 80- 
called becaugó she i8 " approached only _ 
she 


is of ‘dark caste." And although 


pol upisns “between ‘the males- of 


P nésg ed this ~ tradition, 


the three upper clasges ande the 
“females of the, Sudra class | were ulti- 
mately approved, cmost of. the sages 


, looked ufon them “with disfavour, and . 


- doubts were raised on the question, ` 
ot status “of the: offspring eot such 
unions. * The Mahabharata bears wit- ` 
since” 16 
Syd: “a gon of Be Brahmana by & 
‘Sudra’ Woman iseregarded as 8 non- 


* Brahftmna y while the” children, of as 


‘Brahmans’ father born -of "a Ksatriya 
and Vaisya woman” are Brahmanas ”’ 
| (Anfang. Parpan, Ch. 47), 


‘pe this.” Thé the upper “classes were 


. ‘entitled to" ‘the ‘rites of + sacrifice" and. 


e* ^ . 


Tis 
` explanation of- this "attitude seems i$ e 


e 


Á sxrvensmye LAW otras wach : 


initiation, and 2. 2 the 
. “one hand And the Su ras on the. 
other, there wit» orgimal opposition : 


“ot race dnd eculture. So she recogni: “` 
tio® of subsequent relation of allfange 


"and matrimonial possibihty was not 


strong enough to efface the LODECIOUS- : 


negs of the past. 


e ; 
Whatever that be, the laws restrict- ‘ 


ing marriage outside the c&ste were 
neither ngid nor strict, and there gr ew 


in ancient India nymtrous divisions i 
and sub-divisions of clasfes with *a ` 


9 


complex vazjety of them crafts aw 


. callings as catalagued im j the law- 


„Purtsasukta -of the 


books, the epics atid the Puranas `of 
India. -: M ANE. NC 


& " ` 
II. Inrsr-cagsre MARRIAGE IN . THE 


LAW-BOOKS, AND OTHER LITERA ' 


RY AND Epionraic RECORDS. 


-" The perjod of the Sutra hterature * 


-(600-200- B.0.) witnessed the. cotnposi- 


tion of the Dharmasutras which:were - 


e e 
thd rudimentary texts on law in its 


; “comprehensive sense. This was fol : 
lowed by metrical eS mríts (upto the» 
8th Century A.D.), and then by com- 
mentaries and edigests-(ftom the 8th 
-The : 
Rgveda was 


eto the ,18th Century A.D.). 


conceived as the Magna Charta 
in respect of the social 


‘permissible between a emale of the 


higher ei TT, and a woman of- the : 
Or ' 


lower varna, tabled  anuloma. 
marriage: in-*the regular order; - 
but the union of ¥a'-wonlan -of ' 


^ 


classifi- 


" cation of mankind. Marfiage ' Was 


e. — — ——— € 
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"inan  Kanutilya 


e. 

es e 
a a hia bona with à male of the 
. lower" varna ” was repreherisibld and 
e not permitted jt bang own as pra- 


om toma, (hypargainy) or 1Averse mar- 


in be. 


rage: The. marriage Yules 
, Dharmgsutras ard chafacterised by 
l * comparative strictness. No doubt 
some sagds "entertained very” pu- 
Titanic notion * about y 
caste mériiage as a whole, but 
‘the actual conditions, of society 
are, more faithfally delineated in the 
‘less idealistic* writings of the Dhar- 
“meas tras. Ñ A 

It is; however, true that in 
ihe times of the earliest Sutras the 
pratiloma marriage was much dis- 
countenanced. It is Baid that the 
pratiloma or inverse dEsociation en- 
tails serious loss of caste involving 
esi degradatios and  lóss of 
heaven. Even "the practical states- 
pratilohha union. The instances 
of such unions occur, hé says, for 
‘kings violating’ the wiles of sacred 
law. Now what wgs the principle un- 
derlying the prohikition of the prati- 
loma marriage? The ‘answer “is prob- 
ably that it degenerateg the posterity. 


the einter- 


does nof ^ permit ` 


t 


. According to the Hindu view & son i8, . 


the replica of the father, 
 is.thé-male sex which constitutes the 
“seed of the race. With the fault of in- 
 feriority of caste in the seed the dege- 
neracy of the,race was looked upon 
with grave concern and anxie. Even 
‘according to the Budthist work, eiz., 
Buddhasala  Jatgka — *' the , family 
of the-fnother does not matter, the 


4 


and it: 


tons Caste MARNE IN anbu LAW. 


" 


, The 


: un of ile "lator dis 18 import- 


ant. 3 e E pa e 
The anioma *' ghazriage €. Was 


SMS 


However vafid in po "Indis a ° 


different rites were sub- 
stituted "for pdwigrahana * in the wed- 


fling cerembny according as the brides, 


belonged to the disfereftt jnferior castes. 
To the issues of the anuloma mar- 
riage were concdüed éhe recognised 
status and the right of fhhemtance, 


‘It helped the polygamy and pmopaga- 


tion among the, Hindus, fostered the 
feelings of friendship «and unity 
between ' the different clagses and 
groups, and promoted various crafts 
and callings by cresting diverse sub- 
classes; and thus anuloma mguriage 
developed social pregr ess in its varied, 
aspect and significando. 


" di 


As to the question of y "Sudra wife - __ 


for the twice-born, there was, how- 


ever, divergence of opinion. Gautama Y 


it while —Vagistha * voiced 
ài. The View 


allowed 
reprehension against 


of Manu ‘is "generally * characterised 


by sacerdotal ideajs. He approves of 


" the anuloma marriage only for ipfe- 
rir purppse and for a person already 


* wedded to the bride of his owm caste 


for yeligious purpose. Nevertheless, she 
looks down. with, much, disfavour the 


' idea, of marrying’ a Sudra wife by the 


e twice- born. Yajnavalkya after.*stat-, 


efutes this. 
,Sudra wife may be taken ohly as a 
e imorganatic wife Yor carnal pleasure 


‘ing the «opposite view, emphatically» 
According to Visnu, the 


and. not for “the an of relj 


gious” merit. e peda: 
e 


T e 


Q 


"n: their 


. e 
* + 
e ê 


* bá 


. 


Qp the queftion of ‘status of the e 


wma» anuloma prog, -reference may be 


made%to three 
lori sequengs. The first 
view 18 “that ea male of one varna 18 
married to a female of the varna just 
«immediately following, ifie offspring 
of such marriage Sbtgin a rark in 
the varna of their father. This , 
the view of Gautama, NEQU 
endeKautilya. The second view a8 
cited By Manu (X. 6) is this: ‘‘ The 
issues begotten by the twice-korn on 
wites of the immediately next” varna 
are sadféa—similar (but not of the 
same varna with their fathers) be- 
eause of the taint of inferiority in- 
herited from, their mothers.’ " The 
athi views is, thaf ihe offspring of 
' anuloma marriage are of the same 


vu varna as their motiters. This view 


finds its powerful exponents. m Bam- 

ba and Visnu (XVI. 2). Thus the 

views of the d&rlier society are more 

libergl, but in course of time they 
e o 

became rigid. 

Numérous 


°, 
digerent 


sub-classes 


grew in ancient? Indis partby from in-' 


tex breeding between members of, the 
differe&t varnas, and partly as se re-" 
sult of territoridl and - trade-guild 
associations. . Manu, and other sages 
as ardent advocates" of Brahmanism 


, + intefgreted the structure of society 


echiefly in ihg light of tHe theory that 


wsithportant viewg in” 


. y o- e : 
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tions & very large Amber of, mixed : 


o. Tbe Dighaniküyá “speaks 


the quadruple diwfion of mankind is " 


an eterrisl and . god-ordained institu- 


tion. Every other férm of caste, thene-, 


fore, is said to ha derived'&s mere tissue 
. from, thé four principal varnas*by "a 


. 
Er $ 
o 


- gnimiira of Kalidasa that Agnimitra, 


e 


series of crosses, ip ae the | | 
members of the four va and then 


(d 


i E 
|. 


f 


| 


between ud descondgnta of these, 
initiale wniops. The sub¿castes grown | 
- ow of anulotna e mariage are» gix; 


generally "calfed Sdoarna, Ambastha, 


| 


Ugra, Nisada, Dausmanta, eand Para.” | 
sgva, while the other six due to prati- : 


loma. marriage are * Suta, M agadha | 


Ayogava, Ksattr, 
And by all possible combina- 


castes too arose. Medhatith while’ 
commenting on Manu (X. 31) spemiis | 


Vaideha* and Can: | 


| 
| 
| 
| 


of sixty mixed eastes along with thee! 


four principal varnas, and adds that ' 
by intermingling of these, endless | 
syb-castes arg formed. The early 
texts of Vaikfianasa and Usanas speak 
of different mixed castes according as 
they afe sprung owt of legal marriage 
and adulterous confection. This 18 


gn evident indication that the Aryanw-e- 


society was responsive to thé social 
exigencies ‘and historical forces. | 
- The Buddhist works and the Pisa 

-cal Sanskrit literature as well as the 
epigraphic’ records pf India yield certain 
well-aufhenticated reports of inter- 
caste marriage, especially anuloma. 
2 of many 

Brahmanas of mixed descent. A very: 
specific case is mentioned in the Am-. 
battasutta of the Krsnayana Brah- 
mana, who is said to have been des- 
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cended from a slave gir] of a Ksatriya | 


fang. Tyrning t the classical Sanskrit 
litefhture, we dind in the Malavika- 


a, son of Senapa Pusyamitra, a 


————— “hen (o^ — tin et — =- 


«um ihe Brahmana caste. 


. . 
o 


$ 
eun, A caste, espoused Mala” 
, Vika, a ya princess. In the Sa- e equaltty of shares” in “a* descendin 


e kuntala of Kjjid&es.* Dheyanta being 


— seized with love for the hermit girl $ 


Sakuntala exclaims :* “Would that thus 
girl were born of the sage from a wife 
* who was not a Savarna.’’ Bana in his 
Harsacarit® furnishes an account of 
his two Parasasa step-brothera from 
a Sudra ‘wife of his father. 
sekhara, the teacher of Mahendra- 
pale of Kanoj, in „bis Karpiramanjart 
(le 11) 8878 * that his accomplished 
wHo Avantisundari was descended 
e from the Uahuana (modern Chavan) 
family, i.e., from a Ksatriya family. 
Of the epigraphic records, the Poona 
plates of Prabhavati "Gupta informs 
that Prabbavati, a * daughter of 
Candragupta II (5th century A.D.), 
became the chief equeen of the king 
Rudrasena of tfe Vakataka line of 
In the Epigra- 
phia Indica ( Vol. AVIIT, p. 87) it is 
said that the Pratihara *kings - were 
descended fron? a Brahtaana and bis 
Ksatriya wife. 

-. Medhatithi, ~ es 
vara and J imutavahana betty, their 
acquaintance with the. laws of anulo- 
ma intercaste marriage. As” to the, 
question of inheritance and succes- 


Vijnanes- 


tris CASTO MARRI Atal EN HINDU LAW, « 


o 
P 

E scale of profortiont", "The Bramana 
sôn shall take four "hfs, the “son of ji 
si 


Raja- € 


sion -Gautama and Baudhayans pres . 


cribe equal shares with regard to 
the issues of the mothers belonging 
tó the next, lower caste, 
they possess good” qualities. But 
Gautama does notegsve inheritafice to 
the issues of the Sudre mother except 
mainte&ance. Manu recommends suc- 


provided.* 


e intercaste marhiage comes,to be pro-, 


e °° ® o 


cession of ^ profert on pid of in- 


the Ksagriya wife three, the” sor * of 
the Vhidya wife shall héve two, ¿nd 


¿he son of*the Sudra wife may take 


only. one, * The Visnudharmasttra 
illastrates the maxim more in detail. 
The allotment of theeshares of the 
mothers and of the * unfgrrieg 
daughters in anuloma , marriage 
was designed with reference to the 
respeetive shares of the sens of the 
anuloma union. But the sop of the 
twice-born by a Sudra mother had 
some difficulty in matter of heritage 
to the landed property, His position 
was worse “probably because” somg 
writers look down ‘with much disfav-» 


our the. marriage betweeit the twice-. 
0 


born and the Sudre woman. It may 


be concluded however that anuloma + 


ry long*histfiy* 


marriage has had a ve 
ir India despite the fact that she 
sages enjdin@l marriage within the 
caste as the most commendaple. 
0 » e 

TIT. Prisent SPATE OF THE LAW OF 

a INTER-CASTE MARRIAGH 

It is extremely difficult to agcer- 
tain: when exactly "the gnuloma 


hibited , alé8gether. 
Apastamba Smrie 


A, tpgt of the 


ein verse (Jiva- 


*nanda's Edi. I, p. 549, Che IX) says 
e shat by marrying a girl of another 


caste a maf incurs «he sin of Maha- 
*pataka and has to ce the per 
. a” 


f L^ e 


5. 


9 


+ | Nabhaga, wh 


"> 


by, the &aksasd form of marriage and 
incurred sin ,iff consequence’sthereof. 
It “is true that anulomq marriage 
between Dvijas, and, the» Sudra girig 
was dishked and disallewed by some 
of the sages so early as the time of 
Vasistha amd Yajnavalkya. But the 
lasefeal Sanskrit literature knows of 
some inftances of such marriage 
as indicated above.® At the time 
of " some early commentators, 
aftuloma” marriage, especially among 
the twice-born castes, was 
thoroughly recognised. Visvarupa (not 
later iaa thé Ist half, of the 9th 


„Century A. >.) in ms commentary on 
. Yajnavalkya (III 283) states that a 
“= Brihmana “could marry 
. girl. Medhatithi, at about 900 A.D. at 
* tee latest, commenting on Manu (III. 


a Ksatriya 


14) suggests* that the" marriages of 
Brahmanas wath Ksatriga ¿nd Vaisya 
girls took place rarely in his day but 
not with Sudra wemen. The Mitak- . 
saré and the Dayabhaga do*not at all 
say that anuloma marriages agnongthe 
dvijas fs approved by old sages have ° 


T ceaged to be the law in their times. 


It æ for the first time that the Smrti- 
dandrikt (a worle 75° years later than 


e * ihe M mäksrra and the "Danabhagay ;in-9 


forms of the prehibition Of inter-caste 
marriage and quetés the texts of the, 
Puranas mn support thereof. Most ae 
the subsequent figest-writers 
Hemadn, , Raghefnandana’ and Kama- 
+ lakara cite the MUN > pas- 


"a . 
, : e y 0 


like e. 


“e which? *is* 
rite between dfferent varnas.* "Whe 


* procedure prescribed by the Act. 


mentioned , oe, = 


prohibition was evidently due,to new 
consqjousness and wide disapproval, * 
avd it can at any rgte be s&id that the 


prohibition assumed its full legal force | 


somewhere at & period near *about the 
10th or the 11th century A.D. as evi- 


dent from the date, of the Smrtican- ` 


drika, a work of the middle of the 18th 
century A.D., This inference is affirmed 


by the testtmonyeof the classical Sans- e 


krit literature as well as epigraphic 
records noted above. Since then the 
infer-caste 
long time obsolete 

We shall now, determine the state ' 


of the law as it ‘sttinds at present no 


India under the British Indian Admi- 


nistratione As to the law of prompr. ma 


tion of inter-caste marrjage it may be 
mentioned that it retained its full force 
lohg after the establishment of” the 
British Indian Coyrts. But by the 
special Marriage Act III of 1872, as 
amended by Act XXX af 1993, both 
anuloma_ and, pratiloma marriages 


tered, and solemnised according to the 
It 
provides for civil marriage before a 
Registrar between persons “neither of 


e 
whom profess the Christian, Jewish, 


Hindu, Mahomedan, Parsi, Buddhist, 


Sikh'or Jama r6lision. The necessity. | 


for declaratior? that ¿he parties are 
not Hindus has beer removed by its 


e . d 
marriage became for a 


*es . . j . $a 79. . . e 0, 

: ° o j ‘ i : | 
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nans of 94. rochaas. The Márkam- * sages, of e Puranas mat- | 
UT deya Zurana nerrątes a tory of king , * ters forbidden in the” Kali? age ; 
Rpdused a, Vaisyal girl (called Kaltoaryga dhegmas), among e. 


ehave beep validated, if they are regis- | 


- regards certain prohibited " degrees of * 
' consanguinity or affinity. Some _ of 


. subject: tœ tife provi 


4 
. INTER CASTE MARRIAGE IN HD Law : 


pee m And s as E adl now e of "ead marriages 
* diffgfint castes wefesheld to b® prohi- 


all restrictions on maide imposed, by 


Hindu law or custom hgveebeen re-2 


movad by this enhatment except e 38 


its “inportant” provisions are that a 
marriage solemnis under the, Act is 


Dtvorce Act, that such marriage 18 
deemed to effect severance of a mem- 


bey from his andivided family, and that 


diata kes away the rien! to any religious 


office, or tb the management of any 
religious or charitable trust as also the 
right to adoption. Although this. Act 


' validates inter-caste nfarriage among 
"the Hindus, in spirit if is one copied 


.for polygamy * 


i riage. “Obviously 


from English model, and based ` pure- 
fy upon contract. Jt: ‘provides flo scope 
s was the ‘case 


in . ancient Indian. inter-caste , mar- 





is Act 18 not an 


| attempt of the legi lature fo revive the 
old Hindu law *abóut énter-caste mar- 


“plage. 


‘not they belong 





‘In this" connection mention 
ay be made of the Arya Marriage 
lidation Act (X of 1938, which 

validates all marri: e8, , before or after 


tle commencement of the Act, bet-, 


n persons’ who lat the time of mar- 
vas are Arya ini djists, whether or* 
to different castes 
or to religions other than Hinduism 
béfore their marriage. |» 
According to` juflicial —glecisions 
marriages between «persons belong- 
ing to different castes are held . 
invalid *in thf’ absence of usage 
to the contrary. In 4 


8—19 L.C, il 


ions of the Indian * 


number - 


+- 


hetween persons ome 


Bited without; distin hing , between ? p 
anulomg and "pratilomg marriage." Of 
. course, marriage between personse be- 
longing td’ different divisions of the 
- same main “casted are declared as per- 
fectly valid. Bombay High 
Court, -however,* in to recent tases, 
Baigulab v. Jiwanlal (1922) 48, Bom. 
871 and Natha v. Mehta Chotalal 
| (1981s. 55, Bom: 1, held that accord- 
ing t8 the Hindu Law as'"adminiéter- 
ed in the Bombay Presidenty anufo- 


. ma marriages between members be- 


' longing.to..two different castes are 


valid. In the latter case, the Bombay 

High Court in relance upon the ole, 

_ texts . recognised also the. inferior 
shares of inheritance forthe anuloma ‘semm 
issues. The decision revives an ar- . 
chuic set of rules as regards the lavegls 


inherttance. * . + Le -- £ 


"The modern tendency, of the society 
is characterised by latitude in respect 
“of caste distinctions. It is thought as 
desirable eby some "that the -legis- 
Jatyre. shpuld ‘enact the law of inter- 


* caste marriage as an enabling*statute 


with regard to the present tendepcy 
of the society. The ageJimit of sthe 
_ girls now-a-days "n respect of marriage 
is relaxed to a great extent both by 
law ande usage, and there» has beef 


Hu ample opportunit? « for communion 


end freedom of choice between the 


e males and the females of the modern 


“society with the inevitable result that, — ^ 
the cáste distinctions i in some cases are e 
ignored ig mem of marnage. : 


- o 
>» >» 


Or... 
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Some amunt of safeguard ghould * within kis or a own tdi. 16: 
e certainly be  eàdopted exgains, pra-, adopts the poplest course by putting | ° 
tilomg merriggó in view of thet fact , All forms of.legal métriage. on the” 
that such invðrse asseciation brings ° same "footifig as respebts the legal | n 
on niai of ihe race $nd that, ribhts ofethg parties amd their isfue. | 
thè Sastrakaras nowhere, recognised lt removes the complicated rules of 
‘it as a marr iage valid ine d : ihe old lab as to inferier rights of suc- | 
It 18 indedd encomeging to note cession of the widews and offspring of. 
that an attempt hag lately been made . the inter-caste marriage. which pëe- | 
' for tbe agnendment and codification vailed during the times of the Smuis. | 
“Of the whole subject of the Hindu These two. bills, . however, - require | 
Law. Two recent draft bills have thorough examination before they. can | 


been prepared by thf special, com- be passed into enactments. | 
mittee for the purpose of codifying the It is expedient that. inter-caste | 
law of intestate succession and the law ^ marriage in sdme form should- be | 


relating ‘to marriage. The Marriage legalised so as to afford remedy ` 
‘Bill provides: two forms of the Hindu and protection to the - society. 
marriage : (d) sacramental and (b) . Otherwise, law will fail to be in har- : 
roiv. The, bill proyidos for the strict mony. with the social exigencies. It ia : 
. monogamy for both the forms of mar- the tolerant awd pliable Hinduism | 
m= riage. The "Clause 17 of the Bill relat- "which held its civiljsation for long | 
. ing to inter-caste succession says that 4,000 years by its wonderful powers | 
* dite surviving spouse and descendants ef adjustment and absorption, If. at! 
of & valid Marriage contracted bx a the present time, Xs progress is | 
maler or female Hindueowtside his or checked, those very yneans,-whigh so 
her cagje shall, for all purposes of long acted like the hands of an octo- . 
this Act, be tredted in like manner, pus will turn agéinst itself -to tear | 


as’ the surviving speuse and descend- away ijs own viltls, | 
ants of a valid marriage Tonirscted o | 
e ° z x | 
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[Reunion and "Prize Distribution 


"held on the 2]st March, 1943.—el-" 
come” Address by Nr. A. C. Karkoom, ' 


MA., B-L. y¿Acting Principal. T 

e i j e 
Mer. PRESIDENT, Mm. GAREAR AND 

GENTLEMEN é 

. ho e a Y 
> On behalf ‘of the: professors and the 

“students of tlie University Law Col- 
lege, I have great pleasure in accord- 
ing ‘you’ & cordial welgome on' this 
occasion. i @ 


Mr. President, sois presénce ' here 


this afternoon brings back to my mind . 


and perhaps to ypu? mind past memo- 
ries. A quarter of a century ago, ten 
young ‘men, all in the threshold of 
their career, were selected. by' gir 
Asutosh Mookerjee to join the teach- 
ing staff of the University Law Col- 


lege and you were ne of them. You: 


worked with us for*nearly fivg years. 
Since you lef this institution 20 years 


ago; we have watchedewith pleasure 


your gradual rise at the Bar, end your 
ultimate elevation to the Bench. The 
"University. Law College takes pride 
in the fact that, among the present 
ocgupants of the Bench of the Cal. 
cuita High Cott, there are as mang 


as five’ who,’ at one fime ofe Swim i 


were ite professors. 
To Mr. Sarka: 
‘chief this afterpoon, we are parti- 


ho is Gui guest-in- ] 


FPEM Fab | ` WELCOME ADDRESS. og 


e34 years ago. 
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ularly ‘grateful for responding to Sur’ 


invitation. Sir, ygur presence here BO 
soon after your have resigned your 
high’ office on & yoble cause has lent 
a grace to our function. s e «public 
man, as a Fellow of our Univerftity, 
as Education” Member of the Vice- 
roy's Executiv Council, you are 
familiar with - the educational prob- 
‘lems òf our country. You have conte 
in close contact with ‘our student 
community. You know what, their 
feelings are. 2 You, knéw what* their 
aspirations are. ‘I, “hie confident You”, 
advice to the budding lawyers will 
instil courage into their heart. 

The’ function that we are holding 


o 


— 


this afternoon is of à cornpostte z 


character. It is a reunion of our 
“old boys p’ «he first «of its "kind 
since the establishment of the college 
We are. also holding 
the prize distribution. As it is 8 Te- 
,eunién. of Sur old students, I will now 
address a few words to them. — 
"Thoàgh. you have left the collége 
for the , world—wome qufte recently, 
others long ago —1 am sure, you are 
still invbued, avith a deep sense of love 


e and loyalty . to your * Aima Mater 


which links you up with the succeed- 
ing generations who have ha or will 
* have their edncation bere. There is a 


tradition that grows. up and should e e 


grow up tvith * every educational insti- 
S qr “w 


UE 


Qe 
tution, and a most “+ alvhable oan of 


--.Plucation that ib gives to its uldmnt 


* consiste in their e fnderstanding* wnd ° 
° absorption of Ni iraditión and mak? 
ing *it a part of, their character. You 
and,I who had been in this ° cóllege 
and who are still here, have each his 
share in the building gio of 4hat 
tradition, the embodiment and te- 
pository of whith hds been this col- 
lege. e We, ‘who are here now, are 
therefofe glad to welcome you, who, 
though you belong tos a world else- 
whete now? are yet a part of* this 


college by virtue of that tradition : 


which you share with us. I may 
even go further and say that it isa 
sort of home-coming on your part and 
mains certainly progtd to be able to 
Bay to you,. “welcome home.” The 


ww time that yor will spehd with us will 


, enrich both you and ourselves. It 
JS make us strong. in the communi- 
ty of feeling that the fact*of a cortmon 
mother, and of the heritage of a 
common “tradition inspires." And in 
the name of that another and that 
tradition I thank’ you id your pre- 
sence here. e á 
I wish I could T ud haa 
* But, you will allow me to say some- 
thing as to what we. have done and ' 
also as tò what we have failed to do. 


, With “the exception of ‘the last, ses- 


ston, ‘the péze distribution’ has been 


our annual fungtion” for the last six, 


years. Lagt, year it could not be held * 
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. you will be 


e: 
‘the life f a lawyer are no? Many. 
But from the list of p iz6-Willners 


edsed to dnd that so 


efar as ¢he law students are concern. 


owing to the exodus” of students fron? e 


Calcutta. . 
. Well, occasions for getting ; prizes in” 


“y 
y 


* | y 


ed e ree for winning prizgs 


" are numerous.” The College, tbe Ath- 


letic Club, and the Unione award a 
large number of scholarshifs, medals, 
prizes, colours and certificates, Thus, 
there js no want of encouragement to 
deserving Unfor tunately, 
many of the prize-winners . having 
completed their course aré not present 
here to receive their prizes. 

There is one matter to which I E 
would like to make a particular re- 
ference. It nus often been said, and 
not, without some amount of truth, 
that the Bengfli boys of the present 
generation cannot hold their own in 
A1-Tndi8 Competitiens. May 1 poirit 
out to you what our boys have done 
duying the, last few years? In the 
session 1939-40, two students df this 


students. 


college, Purnendukumar Banerjee and . ` 


Sadhanchandra Gupta,” won the ro- 
phy at the: All-India Debate Compe- 
tition held at Lahqre under the sus- 
pices of the Punjab Uniyersity. In 
the next sesgon. the same two 
students won the Trophy at.the All- 

India Debate Competition held at 
Jubbulpore under the auspices of the 
Robertson College . Union. In the pre- 
, sent session one of our "students, 
" Dilipkumar Biswas, took part in the 
same cagspetition at Jubbulpore and 
stood second in Order of merit. But 
this is not all.” The Pxford Univer- 
sity Press, Bombay, hë ld an All-India 


1 
wm oe. 
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Essay Competition , 


in Ww ich "lie" 


, essay * submitted by. AS our stu- e 


. dents, , Amaghandhu * 


“tr 


ychaudhun, . 
secured & cash | prize of Rse 300. «These > 
ara athievements of *whfch any meti- 
tution pay be proud. °. 


During recent years fhe extra- 


` academic Activities of the college 


have increased ie à large extené. The 


College. Athletic. Club has ten differ- e. 


ent sections. There 18 & well-equipped 


TEE wense 


The College Union which was. started 
month year: 1928-29, “organises de- 


s bates; holds dramatic performances, 


and publishes , a College Magazine. It 
bas been acknowledged by” all that 
the . All-India Debaté Competition ` 
which is held annually ‘finder the aus- 


pices of the College Union, has given 


a - fillip -to the «power of sfeaking 
of the stadents "of Calcutta colleges. 


-—- Social welfare work has. begn anothgr 


` the college bas 


feature of the > activities o of the Union. 

Gentlemen; you are aware that the. 
University Law College was founded 
by .Bir Asutosh Mookerjee. J udged = 
by: the results of JU niversity exami- * 
nation it hag achieved its objéct but I- 
have grave doubts whether t the high 
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š ideas Si our permanent Princi- 


pal, Mt. P. N. Bẹnerjæ “as a Minis- .. 


* ter {p° the Government of Bengal. 


C 


This is not the place ff narrat8 what o : 


he has done for our college. But, *£s I 
have bald elsewhere, what we have 
Jost in a Principal the province has 


i gained . in a niter." ^ 
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SPEECH BY MR. NALIN] e. 
i RANJ. aN: SARKAR * 
E 
[Réunion and Prize Pigtribudton 
held on the 21st March, 1943. *—Speegh 


"n by Mr. N. R. Sarkar, Guest-in- Chief. | 


hopes which. Bir Asutosh | entertained > 


at that time, have been realised. One. 
thing it has. failed to do. It has not ° 


yet. ‘fostered. the growth. of a. school | 


devoted. to*the scientific study of law. 
We have not'yeí been. able to create 
- an Indian Harvard. se 

I cannot conclude this address with- - 
out referring to ¿he grat. loas which . 


b- 


stained by- the ap-.. 


. ly inviting me & one ofe the Chief ue” 


*alonsg. 


] feel really happy. to be amongst 


you to- day on this „pleasant OCCASIONS - 


and I must thank you for" .your kind- ° 


Guests for this pleasant function. I 
am happy because of thee relatign o 
which? social gatheringselike this en- 
sures.“ I need hardly remind you tÉat 
the days through which we the pass- 
ing are full of strass and strain, and 


À` . disappointments and" depression. « In 


the , deserj of vloom which surrouhds 
us, esocial functions like to-dayfs pro- 
vide an oasis of comfort and inspij'a- 
tion. : sx © X 
Re-unions are” alweys.happy ocos. 
„There i i8 no greater doy ki this 


life. thar t8 be with efziedds and be 


di 
able to. exchange fheughis, ideas and 


and feelings. Those of you "who, 88 


e students, = sido “by, side in the lec- 
ture rooms, ‘argued om opposite . sides 
ab Moot Gourts, | are now meeting to- e 


M a 


v 
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% e. 
uda after some ląpse of time ,and 
“afier having seen. something of the 
world. , You of have much to Yell 
“one another, m uth to keow from one 
another. This Re-union gives yop an 
oppóbtunity to share your fgelings, to 


oben out your heprts, as Lhave said, i 


in intimate frêndly tallas. « 

I know this is not qn occasion when 
one should make & speech; 
rathe® should you be given ample 
time and stope to mingle freely with 
each and all, That way, I think, the 
purpése of a Re-union is best served, 
and certainly not by inflicting upon 
you a long and boresome speech. But 
a ‘man of my generation facing an 
audience like this, has I think, got 
«Tre pfivilege, and igo can hardly re- 


long 


* mS — UM hailed i a 


“genius, was fat genius was nine- 


* 


tenths per spiration and Vhe-tenth in- ° 


‘Spiration. TO those who* have takerf 
€ 
to Low as their profession, I thirfk 


one can hardly over-emphasige the e 


need for phtient thought," industry 
and continuous hard work ad being 


: essential for SUCCESS. "The gareer ob 


every lawyer who has reached the tap 
of his profession shows that there are 
no short cuts. Your President at thie 
function will, I am sure, fully bear 
me out on this point. He has earned 


a very high distinction within a com- j 


paratively short, time, “but he has 
earned it by gint of patient hard 
work and urjiring industry. . His 
career i8 & lesson and.testimony in 


Bist the temptation to. speak on one 
—or two points. 
. One thing that is nearest to every 


this respect. e e 
But while speaking e of success, I 


must warn you that personal SUCCESS ume 


soafg leirt is the desire, for that 
elusive object *' success. " Tf I could 
tell yot anything about éhe secret of 
success, i$ would he nothing new be- 
cause many before *me have already 
said “this; yet 16 18 nonetheless worth 
repeating, namely, that you Would be 
, wrong to attribute success or any great 
achievement to merely genius or good 
fortune. The ene and only sure and 
solid foundation for supcess that T 
. know af is Power of concentration. and 
continuous work.” Eyen Newton, me 
is acclaimed. 88 a genius, said that he 


was conscious of nójhing else but a : 


habit of patient thinking which could 


af “all distinguish ‘him from other Wen. e 


"Again the testimony of*a sticcessful 
P * 


: "1. 


eeducation, 


is *not erfough. Individual spccess 
must be relajed to the larger weal, or 
else if is but a poor thyag. A narsow 
and selfish concept .of. success has 
done and can do a 16t of harm in this 
world. - Therefore, While in the past 
financial success for self Bed to be 
the goal, the emphasis has now shift- 
fd on to sufficiency of life rather than 
g plethora of riches. Security for the 
individual and his family that will en- 
sure good health, good fopd, good 
good working conditions 
and the opportunity for" normal re- 
creatien *fnd ocegsional travel—these 
are the things which, it is now felt, 
must be brought Witlkn the rgach of 
all citizens. The dream of the golden 
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* longer fireswihe imagination. The em- 


phasis has shifted to theegreatést good. 


vw the greatest number. Ig these flays 
freedogn and opportunity do. not mean 
license to > climb, upwardseby ppshing 
“others. down. In all. your thoughts 
and in all yout actions; I wéuld ad- 


Yee you “to remember this., _ Let. ygur x 


conduct in every matter Do informed 
by this consciousnesg that you. exist 


ohly as a párt of the whole and not in| 


"empstraction or isolation and that your 
* prosperity, to be re, must be linked 
up with the well-being of that whole. 
There 18,8 special reason why I am 
stressing this point to you. The pre- 
sent form of society with ite emphasis 
Jn individual rightg and individual 


ownership offers, ^I think a greater . 


Scope and opportunity for lawyers as 
a profession. But to-day «we are be- 
coming eonsejous of wider social needs 
and in a changing society, the func- 
tion of law and the function of ‘the 
lawyer as well, evill have to adjust 
themselves. to theenew socia] outlook. 
In the new society, the function of a 


lawyer will be-mainlyeas a mechanism, 


of social adjustment—a dispenser of 
that elusive term * social justice.” Thg 
thing that we are all seeking is jus- 


: Y do not ow, inflict n- you, 
a logg speech” 


as I have said befo 
or disqpurse. But whenever I meet 
young pegple certain thoughts *hatu- 
rally come. to my mind and I cannót 
check the temptation Sf rambling on 
them to some extent. We live in 
fast-changing times whew events of 
world-shaking importance are taking 


place.. Youth has great * responsibi- 


lities to-day. “In their hands will fall 
the major. burden of refashYoniriz the 
country as it emerges out of the Pre- 
sent conflict. The future cf our 
country would depend essentially on 


the human material ahd how. far you 


can improve it. Hor in à demotracyy 
which indeed is our. gost, the degree, 


part. Every fragment must bea*mhe 
ghare of the ‘burden. Every one must 
do his dusy ein the comsciougnéss that 
the work he does--it may ge an in- 
significant unit—foes to make up the 
whole. e Wherever there 18 & person 
who do8s not realiseethat, there is a 
weak spot in the body politic that, 
acts as a clog on the movement'and 
progress of the à» hole. “The one thing, 
therefore, thaj I would like to em- 


of perfection is bound ùp with how" 
each and every individual plays hise 


© 


. tice—justice in the commonsense in- 
terpretation of the word—the inter-» 
pretation: that meang '' Do unto your 
neighbour as you would be feng by." 
That interpretation meshs justice 
against exploitgtion én the part of . 
those who do not care much for the 


¢ 
e e 


phasiee. abeve all 1s—try, to Improve s 
the excellence of the human material 

° Dy all means ayeinbic to you. In 
China and in Rugsia, it is By supreme 
“endeavoursy to impyove their human 

e material. that those countries haye 

. come to*the fore to-day from thesback” 
y 


fe N 


* 
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seats they aik pecupying ¢ even & few y 
decades ago.” d . ° e . 
. The*task is\got easy er simple. $t 
wil sall for the highest type Qf leader- 
ship and organising ability. *Te will 
gall for a strong faith afd infinite, 
patience. Sometimes you may he on 
- the point of losing all faith and may 
be inclined to deel that it might be 
hetter *to blow up the whole thing 
and thet 9 new order would come out 
of the chaos; but we know that by 
thoeg mepas there is no progress. 

And when you have improved the 
human. material and achieved’ the 
fyeedom and fhe democracy we are 
all aspsring affer, would there be no- 
ding else to do? «Can you then rest 
"on your ladrels ?' The answer, in my 
—£opinion, 18 emphatically in the nega- 

tive. Freedom has not only to be 
. MOD, we ¿nust also know how to keep 
it ind. as for,democracyw, it is asthing 
abdut which there is no finality—it. 
is, in fast, an endless process towards 
perfectio. When freedom is realised, 
you ewill still neéd to inculcate the 
spirtt of discipline and ¿he gense | of 
responsibility among all so that the 
best fruits may be “derived from your 
freegom and the richest results may 
flew from your demotracy. 

I think l have said énough. There 
is one sengimept on whicte 1, would 
like to close. It is*this : 

In all things you may do, in alle 
your undertakings Mereafter make ib è 
a point to carry With, you"always and 
unfailingly’ the spirit of friendffhip," 


Eb oie and m which has 


so brotes Nu of you oia ine this 
hall. "uu. i. 
e My young. friends, before I resume 
my seat I m«stethanle ‘you sincerely 
for having afforded me. this _oppor- 
. tunity of meeting you .and speaking * 
to ydu this afternoon. Yt as an oppor- 
tunity, which I vflue very greatly. 
Let me also. offer you'" mw; sincefe 
.gbod wishes for all the best in y8ur 
individual lives and let me hope that 
it will be given’ to you toelive, breathe 
and work ina freer and ampler SD. a= 


than. hag been the. lot of the earlier e 


generation. 
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«qn welt "Pe AR safe) We 
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AAA MERA ce SE ATREA 
a oa Preta Maa fae 
sare) MA ROR AEREA A 
Stators A, añ Gres AZ 
SS 
+ aa ao far me 
Fare a fui SUR apta antes 


dessin we MR. + ganba" kaskar : x j 


i E Ruhk m vm 
"y emite ¡ira EE 


añ ARO Bencas AA MA 


arta ae aa rr Sony? 
BANG FATET | PA MATTI È 
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fice AA SN GE RUTE | states 
ferta sa Sita A TÉR [eu 
wf AMT MS SARA, e| MA €x 
2 arfa, creta BETTS mas mis 
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d Sere eta fer tor fg 
qur cor mío dui a mi 


Se grt fex For, a 
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wo ftu Ja, abe fts 


ti 


Oma, BH aure PE 


siete com, rep e cuum diss 


Aa Tete erat it, 
ets CAA CX WÍB A 


RAMA RRA HA CHG 98 AE | 
"3 ys sis añ A ms MT 


RL, wx. PA sei 6 
saae foa Ria E 
“Rea” aia a A ai TE za 
SUE, qF RE RS AR 
Mera Aa a atace qe 
cr d Bala dii, uo 
sif € Rea iege Ta, ATH, CHR, 
As, wirt cd Bede te wee > 


A RARA ARS ANA, wo 


fastus UERR sae of FÅ fft ° 


ates cc ctv dw fre wh, ta 
Wc AA a. facta fra 
“feat” site come figs xor Bere, 
4w4 wis cee Bea BAL 
“a Raices tal pate 


AAA RRA ADA AR ACTA 


Ai Ra ar ¿O NR 
qwe we BBs ft a «tra ace! 
O rem tele e fete Roar, 
Rf HAS Rem SRT fF al, TTA. 
«fü 1 mei meets Ae Poles e 


° arts fea, es eefi GAE: 


ARPA a aaa get cece , 


6 a4. “we 
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e 


z , wrvnksnty, TAW COLLEGE Magina 


— QA 
fts el npe st ated 1 
Loira adas fe atara 

j "gate rae. R sift a 
a Aa EN MANNE ARA * 
celta meee La wat 
Fa as ety PRE; ck ahh 
swap «wf i mega ge ACTA 
fei WE eui MANNA MCAT 
"uc A AS RA ITE FUE 


i ration. T was a student of this Insti- + 
tutidh Rearly 25 years age. ‘The world 
has mad8 $ tremendous stride prac," 
tically jn ¿every direc jon, in course 

3 of the last e quarter cof a century. 
Though "life has become. more com- 
plex in these years, and to-day there - 
is emuch greater competition for 
txistence I would” not say that life is 
by any means less plasat than*in: 
the past, or the students enjoy it*less 
than we did, on the other hand it has 


to be admitted that my,young friends 
gota 6 wera Ban SOS scs GIF, «4 | ° ign: 
£ e a è here to-day have more forward 
«nés bul E oss n fa regarding social and political rightse 


greater courage, and greater power 
; . of adaptability. _ Students: of the 
l present genemtion are ‘less prepared 
tà yield to their environments and are 
ready and in & way better equipped 
to ‘struggle with adverse citcumstdh- 
ces. They have wader outlook of 
life and higher ambitions—these have e» 
disturbed” the placid contentment of 
the life of our young’ men and they 
are no longere inclined to follow the 
bitten track 88 regards their career. 
To-day India is in the war zone’ un- 
like: inethe last great war. “India is 
not merely providing War ‘supplies 
and soldiers Mit are experiencing the 
* ravages bf war though still in a very 
smaller degree as compared to ‘other 
countries, and is hard hit by the ab- 
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e qM Bujfyprasad Sinha Ray, KT., 
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I, offer ‘my sincerest. thanks . to the 
organisers of this Re-umon for hating o 
invited me as their Chief Guest to 
thb evening's function. 1 greatly ap- 
pretiate thé honour end use no lan- 
guage of corfvention when I say that. 


¥- E feeb overwhelmed by thegir ] ltidnsss 
and courtesy. "Nt Presence here this 


evening has given me opportunity of 


coming im contact gvith the. students, 
of the Calcutta ¿Hniversigy Law Col ' 
lége, belonging “to the ad genes 


“o. ve 


normally high prices af foodstuff ` 


and other necessaries of life. A lafge 
number of our young men have joined 
the edéfence - forces and are fighting 
for thé protection of their mother- 
land. -against - foreigry aggression.” 


This Pennon Serves asf heme- 
toming for. the exstiNerts when 
some of them Wf least get the pleasure 
of Yé-assemblingsin their familiar 'sur- 
rouftdings and of mixing ‘with their 
guccessors in the Law College. - This 
Re-union Week naturally? revives 
many happy memomes and pleasant 
recpllection>s ia the mind of the ex- 
students in different walks of lifes 
though the feeling may not be always 
free from a - sense Of -failure or disap- 
pointment in life. 

a Politics, now-a-days | concerns itself 
with the life of men and with institu- 
tions through which human aspira- 
tions- can be- best satisfied. We In- 
dians have now reachedga very diff 
cult though in & way ‘an interesting 
stage of political evoletion. All poli- 
tically minded Indians irrsepective 


a! their party affiliations, social views . 


or religipus beliefs -to-day clferish s 
burning desire fbr attainment of poli- 
tical emaneipatiog, and ¿freedom from 
foreign yoke. * India must govern 
herself is the mott® of every Indian 
“who: developed pofitical - conscious- 
ness. But thef is a bewildering diver- 
gence of opinion as reg&rds ‘the me- 
thods of attaining that end, *or the 
constitutional machinery that should 
be set-up for the management of 


national affgirs. We all feel that ` 
e honourable roles in dhe’ post: -war con- 


liberty either complete or in a restrict- 
ed form will be secured by India afters 
| se 
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, the MM war. l$ is T merely a 
*, yague wishful, thinijsge on ourepart, 
buj a ‘ealistac guferehce 


rounding - circumstan and e maye- 


ement af &orld events. *Thus before 


long we sha} be faced with the preb- 


lém of choosing our own constitution, ' 


in which the difergent interests in the 
country can be recanciled, and through 
which -the all-round progress of our 


national life can be secured, uhim” 


pered by foreign 'interferencé in eco- 
nomic ¿matters “or undistyrbed by 
foreign aggression. The studènts "of 


Law, who cannot but be interested 


in political scierice and its practical 


application have a great role to, play 


in this respect.» Tt requires constfuct- S 


m the sur- 


ive thinking and reafistic approach to” 


-the subject. Polifics is said" to be the 
philosophy of history. 4 

Politics has always to be studied in 
the baqkground, of history. 
theeries divested from the traditions 
and special problems of a*counjry can 
hardly lead to a solution. Tthat is 
why dialectical and, adjective ap- 
proach inepolitigseis essential. If the 
preséhi is the child of he past it is 
also the parent of the future. I have 
no doubt that many of you will as 
lawyers, as fudgas, as ltg'slators Or, 
as cabinet miniséers in fre india be 


called Upon je play imporgant "and , 


stitution, " e. 
: e 
e . ° 
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[Speech delivered by» Te Mohihi 
Mohan Bhattacharyy$, M.A., Ph.D., 
Professor, Post- Graduate 
ment, onethe" closing day of the Union 
"Wei the 25th March, 1943.| 
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e While I must thank the President 
of the University Law College Union 


“for the honour he has done me by 


requesting. me to speak this evening, 


e” I tahnol congréiglate him on his 


selection of the spegker. I am not a 
lawyer—not, now, at any rate. And 
as a teacher of law, I expired two 
, es may be corroborated 
by the Principal of "the Univesity 


Depar t- : 


Law College, who is eresent here m 


person, Neither am I a philosopher. 
These alone ,cán be expected te 
apswer the question which e i is to be 
discugsed thig evening. "- Ww 4 

The philosopher believes, as B Te- 
sult of his study and insight, that 
_ ofan ig essentially good, and the law- 
- yer is convinced from his daily expe- 
rience tl t he is not. e,„Ideakism fills 


' the one with? unpounded enthusiasm, 


while ¿oaliem”* makes the other 
suspicious and to a certain extent 
pessimistic. May T adq that the law? 


. ° yers income “ond not have swelled 


* "if the philosopher wêre sight, while 
v^ (08 


. special pursuits -and activities 
~ be, to give ourselves up at times to 
«meditation ang through this to rise 


eo. V. : i E ee ar Re 9 o p: T 
"a ] as i e s 3 E 
d e * 1 " e e e F. , ae | > 
P NARE WE ESSENTIALLY ODD? = 
J l á ihe un Dont nont would have 


bean impossible had the y awyer been 
eight, and that éhe lawyer’ 8 Income 
is consonant with “ites gn viction, a8 


ethe philosopher’s poverty fits in gvith 


his? Not being a lawyer or a moral 
philosopher, 1 must regard myself as 
not specially qualified to discourse on 
the topic, and I do not, know MN 
Dr. Ray's choice fell on me. 1 sus- 
pect both he, and the Principal have 
a soft corner jn their hearts for one of 
weir forme» colleagues whom they 
knew to be incapable of any serious 
activity. e —— f e 
It is significant that a discourse on 
the essential nature of man has been 
earranged for the last day of the law 
College Union Weak. It- "certainly 
shows that law stydents can, tran- 
‘scend the limitations of their surround- 
ings and their special studies, forget 
for thg time being that law courts and 
fat fees are their life goal and 
realise; that éhey have a  profounder 
and deeper conception of life un- 
ruffled by: wordly considerations. It 
is desirable for all of us, whatever our 
may 


Up, tP% sublimer sphere. 

The conception of good has been 
a matter of co troversy, amongst 
thinkers in ancient as well as in 


e : i 


e 
e; 
> 


e e times. Abstract gin§ subtle " 
thought È not alwaNe Very interest- e 


ing, nor it deserve jo be. Byt 
“there ` Was ae great, thinker who was 
“always charming and’ attractive, e 
, Whose intellect and sense of humour 
^ were equally keen, whose philoso- 
phic acumen eand dramatic ‘skill 
e were eQadly marvellous and in whom, 
appreciation “of -truth came. toe be 
identified with love of beauty. It is 
diffieult, even for aecompetent critic, 
to discern where he is serious and 


= Where fanciful,- where he dimly sug- 


gests and where he firmly believes— 
whether he is a speculative philoso- 
pher or ‘a. poet withga glowing imagi- 
nation. I am referryng to Plate the 
Attic Moses, the source of European 
e philosophy. It is t his conception of 
good that Es ‘would drai your atten- 
lou 6 ur 
Universal good and à "pársoria ! ond 
may be į considered separately, 
though really. they gre not - different. 
Universal good is-the supreme reality 
which has a -fescination for all of us 
and for-every orte of our fgculties. It 
is the obyect-of love, for it is beautiful. 
It is the goal of our intellectual efforts, 
` for it is the same thing as Truth. “t 
is the link joining friends, for thgy 


are attracted by moral excellence. ' 


Its beauty casts its reflection on 
everything that overpowers our senses 
We want to possegs it, for we could 
not desire anything why es evil. 


Diotima asks in'the Symposium, if ° 


man wants “¿not only the possession 
but the everlasting possession of the 


. e 
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goed, That must be added tof,” re- 
pligd her listenef, *** Then lege," she» 
e said, ‘‘ may be destribed gemerally as 
the love of the eveflastinge pogsession 
of the goog?” “Tha? ig most true.” It 
is the basis of the love of imméftality 
which mat ing to gttain through mar- 
riage. e“. 9$. to the mortal creature 


generation is m sort of eternity and, 


immortality . . . and ife as bas been 
already admitted, love is of ¿Ho ever- 
lasting possesion of the good, all 
meg will necessarily desire immor- . 
tality with good: in. love is 
of immortality.” g 
Good as the inspirer of our intel- 
lectual urge, is portrayed, in “the 
Phaedrus. » The „bunian soul* is here 
figured forth ye æ pais of “wired 
horses driven, by a clrarioteer. The 
latter stands for reason, while tle 
horses represent passion and sense 
" When fully winged, the soul oars 
supwards . .. the wing is the corpo- 


real’ la which » mog *akin to , 


the divine, ande which sby nature 
tends to soar floft and carry that 
which» gravitedes downwards into the 
eppar* region, whieh is the habita- 
fion of the gods, . . There abides the 
very being with which true Know- 
ledge is *congerned;* the colourless, 
formless, injangible Sssence, visible 
only to the mind, the pilot. of the . 
soul: * The divine ' sitiell Sence, being 
nurtured upon mind and, pure know- 
ledge, and the, intelligenee of every 
soul ‘whic is'capaple of receiving the 
fogd proper to it, tejoiceg at beHojd- 
ing MUN "E 


“4. e 
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e 
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basis. 


' virtues. 


| 9 
- In Wysts, the, .Platgnic dialogue ¿on 
e friendship, good és» revealed to bg its 


Sofinecting the oded as algo those who 
are neither. good * nor bad with the 
good“ "Throughout the ' numerous 
arguments and the shifting grounds 
in the speeches in the e Symposiiim 


, and the Lysis there rgns the idea of 


the universal association of the good 
with leve and friendship. 

- Unity "of virtue and moral ‘life is 
one of the main teachfngs of Plato 
who, if hif respect differs from Áris- 
totle with "his lengthy list of moral 
Plato maintains that there 
is &n analogy between virtue in man 
and virtue in thè state. Virtue 18 the 
reMilt Of a bglance et the three prin- 
ciples of the «human soul, and moral 
good depends* on this equilibrium. 
J.his is variously called Temperance, 
Jasi@, e Courage and Wisdom. 
Human progres, “right action and in4 
tellectual advancement degend on the 
previous realization ef moral good. 

Plato's idea finds tn echo in Ploti- 
nus, the Alexandrian Neo-Plagonist. 
Good "which involves the true and the 


beautiful” is described, by him as tht 


eggence of the universe. “It is uni- 


. form,s indivisible and <all-pervading. 


He calls ft the Ort, and says, '' In 


. true bejhg ihdeed and trug, essaice, 


being and ii Grfe are the same. So 
that he. who discovárs being in these, 


ove or futertdship - is the Uk 


* 


will also diggover the One and will find ° 


that essence itself is the One itself.” * œ 
confessds his inability | to : 
. describe it, though he is said do have 


Plotinus 
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* experiene 
se What them vai ihe Onee; and ~ 
€ 


ia 16 in mystic tres. 


what nature will it posse Or may 


we not gay tat it E: nof $& all won*e 


„derf, it should not De easy to tel? 

what it is, is neither 18 ibd 

to tell what being is or what form i is.” 
This is the comprghensive conc&p- 


tion of good evolved by 4e great. 


“and, profound thinkers. The ques; 


+ 


tion may be raised about its validity. 
Is it real or is 1& faneiful? Is 16 the 
figment of imagination or Yoes any- 


thing corresponding to it really exist? 1m 


Scientific demonstrátion cannot estab- 
lish it.. If its validity 18 to be proved; 
it must be shown to be inherent in 
its wery conception. If it is true, it 


must be necessary and inevitable 


under the present gconstitution of the e 


universe. * In other Words, its denial 
must involve self-contradiction and 
lead to an absurdity. Actually this is 
80. If good did not exist, civilization 
and evolution ^ would be mere 
nanfes and. wé. *- ahould overthrow 
everything we * haver cherished—our 
hopes, our aspiratiens, our know- 
ledge, peace and happiness. Pro- 
gress in fhe dgmains of Science 


aad Art.cquld not be thought of. ° 


Even the creation of this fair world 
out,of darkness or out of nebulous 
matter would have been impossible; 
gor when God created it, He ‘saw that, 
it was good. So far as the world is 
concergedae food É Eni HG ihe basis 
of our belief in its*continuity, and 
also of the idea of permanence and 
the conception of immortality. Tts 
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duod cé would make us scgptics, lead e Thaws nd, but gathers hesp . a. 
us oA upon the wel d its hap? va ere tl elo dogs, E zi 
* . + 
penings , ere froBks of chance and a universe of deatif, Which God by curse, 


hake our faith in divinity itself. ? 


o Piterature” has Sftéh figured éorth | 
this ,comprehefisive “conception of ' 
good in qitractive forms. el'he pictures 
of Heaveh and Hell and of cospnos 
and ch s are interesting in this con- 

^ would like to refer. to" 
Dante's Paradiso and Inferno. Hell 
ig conceived as jhe symbol of evil— 


dark, dial, tumultuous and full of 


On the hell-gate is written : 


pa Through’ me the way is to the city dolent! . 
Though me the way is to eternal dole; 
Through me the way among the people lost '' 


"o € 
and the first circle is painted as e 


—the abysmal valley dolorops, 


e That gathers thunder wf infinite gilulations 


Obscure, profound R was, and nebulous, 
So that by fixing .on its depths my sight, 
Nothing whatever I discerned therem." 

. 4 


ze l 
Another passage runs thus: 


Ir tha third ciwe am à, of the rain 
Eternal, maledict, and cold, and heavy; 
Its law and quality are never new. 
Huge hail, and watep sombre-hued, and snow, 
, Athwart the tenebrous air pour dÉwn amain; 
' Noisome th® earth is, that receiveth this.” 
Cerberus, monster; cruel sud unceuth, 
With his three gullets like a dog 18 barking 
Over the people that are there E: 


Milton" 8 EE E of Hell is sug- 


gested by the same conception of 


evil : 


‘Beyond this-flood a frBzen continent 


. laes dark and wild, peat wi perpetual 
storms | "P 
Ot whurlwind and dire hail, which on firm 
' Wand oe so US 


*perf€ct as our, knowledge is. 


Created evil, gor evil offs «good, y 
Where all life dies, degth lnea and ature 
* “breeds, . 
Per verse, gall monstrous, all prodigion® things 
Gorgons ayd Hydras and Chimeras dire, 
* n eec e 
Chaos, as opposed to cosmos, is : 
> e'a dark 
llimitable ocean without bdtind, , 
Without dimension where length, breftitbs and 
height 9 
And,time and gpace are lost; whose eldest 
. Night 
And Chaos, ancestors of Natur ar bold 
. Eternal anarchy, amidst the Los e 
-Of endless wars, and by confusion stand. 
For hot, cold, moist and diy, four champipns 


fierce 
Strive here fpr mastery dnd to battle bring 
Their embryon ito, ' : 9 - 
. d o 


l cannot quote for want of timg 
Dante's description of Paradise and 
Milton's description 
Lighé, harmpny, joy and peace are 
Mentioned by both the poets as *the 
main chafafteristies ol the asbode of 
the gods. These * are certafnly sug- 
gested, by the eoneéption of universal 
or cosmic goed? nm V 

«The areal remains whether man 
possesses’ tleis good" as hug esseptial 
attribute. Man, being, part of „the 
universe, there® should pot be iach 


difficulty m ffnding an answer to it. 


But goad if an ideal ang rf necessart- 
ly real. The rea? «s that which is; 


«while the ideal is that. which ought to 


be, and has to bé realised. "Even the 
ideal, as w8 conceife it, may be im- 


w 


pr {> 


of, H eggen, 


It is the, 


à ! AE e. ry 


dá te 4 
° gl that we try, "to reach. but which 
eas finite goings we e can never E 
proach, “although “we may gradudly 


add to oug finitd&yknowledge and onr® 


spirifual stature.e Good 18 marked 
by pete, quiescence, Joy; wisdom and 
love, and is abiding. It is the. Wen 
order in which Eis finds *i 
, eventual fulfilment. Discord, misery 
and ignorange dre inconsistent with 
jt," ce 
This leads us to- the ' problem of 
evil. If man prssesees the eideal 
. good, “his dl tendency requires expla- 
natson. Sin and vice have sometimes 
' been definitely’ associated with’ the 
dideased mind—they are said to mark 
a lapseefrom humanity. Evil-minded 
gl Vicious , Peoples” like criminals, 
have been bxanded as lunatics requir- 
mg medical *treatinen® rather than 
Chastisement. You are familiar with 
thisMiew “and its adverse criticisms. 
To look upon “ice as a' patholdgical 


state, w certaiply incongistent with | 


the conception. of human dignity. Its 
cure would then depend upon mecha- 
nical’ "means, and not OD mán's own 
effort. But it 18 a fact* thas mogl 
. advice and spiritual ministration hare 
removed evil tendencies fnd rescued 
manefrom degredations : 

"It is "best eto *ook upon man 28 
a morgi befog and not as 2 mere or- 
ganism. p ip "never 80 “hopelessly 
lost as not to be aware of his defects. 


Degradatiqn may be rapid and rege-* 
neration may be slow, but this tof e mate *perdition would have been the 


dcées take place. "The effitacy of for- 
*giveness and mercy presuppoges it. If" 


e. QVO 


a 


y y e 
a 
* 
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e it is trug 


. e 

t there is gres 
. Say sin oy y Wicked, 

* that man is nôt esse y b: 
This truth*is dhculcated by almost all 
_Teligeous sygtents. * Vicatious atone, 
" ment as symbolised ih the death of 
Christ induces the hope thaj man is 


dws 


not, unregenerate. Undoubttlly there | 


are thinkers who are Hurd u yn man 
“as E creature of the flesh ant whose” 
scowl is nót enlivened by any sym- 
pathetic smile. Calvin, for ‘éxample, 
looks upon man 85 * gross "end ' viles 


bad. - 


incapable of redemption through his «smm 


own merit, unless he is favouxed with 
divine grace. This cannot be won by 
any means within his power, but is 
the free gift of God. But there are 
thinkers who ideline to the view: that 
man can tear off the meshes of evil 


that. hol him in bendage, and it ia” 


hope of this freedom and -uplift that 
suffuses hig life with a new: light. 
Without it he would be gleomy, 
miserable and possibly ' inclined 
even to self-imfnolatidh which tras 


often resorted to „by the stoics in 
ancient times. Paganism,.in almost 
all its firms, unduly stressed the 


miserable end of man and the ven- 
- goance of Destiny which was believed 
to be sure and unavoidable. The 
Christian message of divine love, 
mercy and expiation, was a revelation 
to the despairing and miserable Pagan 
world. If man were not essentially 
good, _cominued degradation and ulti- 


inevitable end. ef human life. But; as 
Tennyson says in his n Memoriam : 


E " f 
Thou wilis not leave`us in the dugf: E 
Thow 8& man, he knows n iN. å 
He thinks We was not mado ie; 

And thou h Ho him; thon art just. 

9 « 
Ty yet we trast that peor good 
_ Will. be _the final goal of ill e 
To ‘pangs of Nature, sins of ‘will, 
Defects of goubt -and taints of,blood;' 
e e 

That nothing walkg weth aimless feet 
That not Ni life shall be destroyed * 

Or cast as rubbish to the void 

When God. hath made the pile complete. 


-< Phe questaeri May, however, still be 
emmárkel, if good and evil both sway 
*human life, how cane man be: essen- 
tially good? He falls and rises, he sins 
and repents, and there is thus an 
alternation of virtuous ahd vicious ten- 
dencies‘in him. But a*being essen- 
tially good must steer clear of -vice 
altogether. He should be like thé chaste 
knight Sir Galahad who is proof 
against temptation. If a mgn prone 
to the attraction of evil, is to be called 
essentially good, simply because” he 
overcómes it, with equi logic may he 
be described as essentially vicious, 
where he also strayg from a virtuous 
into a vicious course.. The “answer 
‘doubtless is that vicious propensities 
wear out after a e, where- , 
as man's spiritual stature. continually 
grows. This victory over sinful ten- 
dencies would have been. impossible 
without essential moral strength -and 
stamina. Temporary and occasional 
. failures do not matter*—it is te ulti- 
mate victory that eownts. Mvet if 
victory be not attainable, the cons- 
ciousness*of sin 14 an indication of the 
10—12 L.C, 
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seed ben good hati lies Buried in man, 


Stfenfth is the *outicdme of exer- ' 
*tion,eand thif is tree; in the Physical 
world as. muth as in 4the moral or. 
spiritual y Repose leadg to debility. 
e Nothiñg, ” says Pascal, ''is so in- 
tolerable to” man as to be in a state. 
of perfect repose” without passions, 
without business, without diversion. 
He then feels his "nothiagness, his de- 
.solation, his limitation, his dÉpgnds 
ence, his impotence, his emptiness. 
And fogthwith om the depth of his 
soul ill come weariness? gloom, 
‘sadness, vexation and despair." Every 
opposition overcome means an acces- 
sion of strength, and every trial against 


_ temptation results in $he strepgth- | 


ening of man’s moral fibre or. anp 
addition to his spiritual stature. This " 
is why a life slfeltered from evil or ? 
from the -attraction of vice is undesir- 
able. We know of saints who haye , 
left refords of» sore temptations that 
well-nigh carried them off their, fedt, 
their tribulations and miserie, her 
wrestling with demons, as it were, 
“their piteows prayer for divine halp. 
As they “passed “through the ordehl, 
thoy. grew stronger and gran@er in 
moral statures Théy would not cep- 
tainly without these trials, have be- 
come what we firf them. guvene Christe 
had to face a tefnptation. 

The theor of the gagerftial Sood-e* 
ness of man is not* thus shaken by 
his occasional tendency to vice. But 
¿Wwe may probe deeper the problem of 
evil. Good ahd evil £ye almost inex, 


ificably intertwined: in this world. °, 


fp. 


9 


© 


*e 


* have grown up, 


- and audition 


. 


Psychologically one i$ bugs 


possible because %f 
the” alternation of sound ang silence, 
the, appreciation of good is the’ result 
.of abhorrence of evil. A "long-drawn, 
out noise is mdnotchoys and mean- 
ingless, and falls absolutely flat on us. 
A dead level et uniformity in the do- 
malp br conduct is an utter impossi- 
bility rang hence inconceivable. More- 
over, our good propensities fgrm our 
reaction peo evil. All that is Best in 
man is brought out by the impact of 
sin.and suffering. Charity, mercy, phi- 
lanthropy would have had no scope, if 
happimess and virtue prevailed every- 
whee. The chureh, the hospital, the 
refuge forthe homeless would never 
feligious minis- 
tration and moral exhortation would 


” | hage remained unknown, if evil were 


unknown. ven the great religious 
systems of the world and their moral 
codes fburished in the*midst of vice 
and sin, and posajbly as a reaction 
against them. And their value and” 
befuty can be appreciated gnly when 
they a®e seen against their dark back-* 


l ground. e 


May I leaye the region of vague 
ideas and. abstract notions, and 


come, din to solid earth? I ame 


*&hinking of masterpieces of literature 


portraying nobje* characters and 
noble liv8s. They suggest what cone 
stitutes "goodness "a 
Browning, 'Tgnyson, Goethe and 


" Rabindrahath were thinkers as* wef 


> Ve 


human life. , 


A i. : S a e | 

as poe. „and have: ahalysed ¿nan's 
` without the other, As vision debefids on e excellen DM shor yn with 
the jfffaposition of light and “ehade* 


* 
. 


e 
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keen insight afd profougfi sympathy.. 
Peaple hgve often wrong and inade- 
quate conceptions of nÓblé life. -Sqme 
are inclined® to Mentify nobleness 
with ‘generosity, some yith chas-° 
tity, some. with a spirit ®f renyncia- 
tion and many wile scholgrship and 
literary merit. Aesth pleasure 
IS conceived by some as the sumnfum 
bonum of hfe. Contact with the . 
humdrum world is supposed io be«de- 
grading, and the man of culture efte, 
loves to dwell » an atmosphere ofe 
subtle emotional excitement. Tenny- 
son criticises this gospel of aesthetic 
enjoyment in the Palace of Art. The 
soul locked uf in the beautiful palace 
was far from happy, far from realising 
168 destiny: ` E 


- A sport of dull stagnation, without light 
*Or power*of movement, seem'd my ,soul, 
. Mid onward-sloping motigns infinite 
“Making for one sure goal 

eBho, ' mouldering8 with uf dull sure . 

mouldening sod, 

Inwrapt tenfold in sfbthful shame, 

Lay there exiled frem eternal God 
Dos to" her place and name. p 


Rabindranath exposes the “hollow: 
ness of the claim of the poet that his 
is & perfect life. One divorced from 
the main current of national life and 
indifferent to human nfiserv can 
never be morally great or even happy. 
K inowlegge is looked upon as the-sole 
good of human*li$e by many, and to 
follow knowledge like a shining star 
beyond the utmost bound df human 


pu] Me OWN Ar. 


o 
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' ` thought °> is then: ambition. gethe’ 8 
, Faust 18 exposure Á thg mischief 
“that this t lead fo. Mastery of 


opg branch o$ knowledge e leads to ü 

degré for further knowledge, and tus 

to other desires wHich aré not all inno- 

“cent. Ambition ultimately. leads to 
slavery of. the i type. symbolised 

in the sale of Fatst’s soul to the devil. 

" Chastitf and stern asceticism come 

in “for censure in Anatole France’ 8 

Thais., The dgmands of "human 

nature. mus be: satisfied moderately 

They cannot with 
* safety be ¿gnored; antl: the promptings 
rooted in the constitution of man cán- 
not “be -: suppressed : with- inipünity. 
Attempts to do so are"not only fruit- 
less, but are also-likely to aggravate 
ihe evil sought to be etadicated. A 
hermit who had never seen a Woman, 
is struck by the. sight of a lovely 


= courtesan of “Alexandria. The cow- 


tesan Who had no conception of chas- 
tity and spirituality is also struck 
by the appeararfee of the saint. Even- 
tually the courtegan renounces the 
world-and her evil ways, while -the 
hermit suffers. progressive moral de- 
gradation. A similar lesson 18 taught 

n afer fact. (Prakritir Parisodh), 
—a play by Tagore. Here an ascetic 


, . "M ME 
has. managed ¡to sever his connection 


with his. people, but. in his cave- 
dwelling Hs brings up an orphan .who 


succeeds in captivating his ‘heart with ° 


his angelic innocence and fgjal love. 
His sudden déatheisa blow which 
makes the ascetic realise that his self- 
control was a delusion and that he 
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e was not beyond oM grief and pad 


* 


y 


not Sifuered humar? weakness. 
WkEdom which ogmes with Me and 
Which 18 claifned by worldly, successe 
ful and alderly men, appears invifiag. 
These have experience, * self-contyol, 


balance of*niind, position and influ-. 
"Row *tq make their 


ence «and kno 
existence felt. and to make then 


* voices heard. They ase selfish, bold 


* of it. 


‘is the’ kingdom of Heaven," 


beautiful poeni 


and pugnacious... But how small ¿hey 
look beside helpless, passive, sensitive 
souls aho feel for others.- '' Let 
little Children come unto me yor theirs 


Bible. .The “message is identical with 
the teaching of Rabindranath in the 
wars OMgngal 
Gita). | * e - 
It is indeed very “difficult to have a” 


"says the. 


clear notion of $ life whioh is morally * 


perfect. Intellectual curiosity, scienti- 


o 


fic knowledge, sense of béauty , aagjve, 


instinéts-which tay to *pwevail over the 
darker forces of this world, idealisin , 
humanitarian” tendencies wild un- 
doubtedly form essential constituents 
Hare all „the hoble faculties of 
_ map mug comme ' together, in due pro- 
” powtion, though, as we havé seen, 
each of thera, carried to excess separ- 
ately, may be a source pf,evil. Desire 
for knowledge unfortunagely may leed 


* to scepticism, “religious fervour may 


degeherate “into fana&oisn! sand gross 


cruelty. Aestheticfsm, when pursued 


exclusively,- leads to inanition and 


e decadence. Good” would thus seem to 
Ñ be a syathods of maty elements. But. 
‘one Of the mast important of Vise ig ° 


“f. 


, wy 


e 


o 


sense Of close iinihip with huüfnity ° 
28 such, and igspires ¿Il the noble 
effôrts for the progress “and uplift of 
huganity. The test of love, 16 has 
been suggested, 1s readiness to s&cri- 
fice, and this, tést Ts gpplicable- not 
only to earthly or selfish love, but to 
selfless loye “es well The highest 
neanjfdstations ‘of redemptive love 
appeared gn the East more than once. 
Christ laid down hiselife fore man’s 
expietionffind redemption 2,000° years 
ago. His example has inspired mis- 
sionery spirit and led thousands to 
seek peril across the seas in strange 
countyits, lonaly trackless forests and 
desests in order tf bestow on their 


“ unfortunate, brethren the inestimable 


.blessing of faith. 


A Prince renounced 
the throne in India to seek salvation 


d Jonenankind. From India ut have 


gone forth saiitly pedple to “lands 
beyond seas tg preach his gospel, un- 
known tp fame apd unwept and un- 
sung in history. . 
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- hostility—a huge, dead, 
. trous steam-enfine, 18lling on, in its 
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whgt has beén called ' Solbes e * , RNE aa 
love. It ıs Syfppathy based $n a o yp ffe «fequi `~ 


ARES a | area e 20 
* dye eet grace fen e 7 
ATA rhe tte att ANTENA, 
APT Ya, aha ftre wrae; 
cerei Bowe bl 
E Ort oret ie RAR 3g 
elt ret fs wal wp DIOS ma, .* 
SAR wert apice sets A | 

2 te ; 
“Work in well doing ' 


man's summum bonum. This has been 
suggested by love and sympathy for 
humanity. Caflyle portrays the pur- 
gation of the*ego-centrie human soul 
and its uplift. From the “ Ev erlast- 
ing no * which peals_ into the ears of 
the selfish and disappointed man who 
feels thai the universe is void of 
life, of purpose, of volition, éven of 
and mons- 


dead indifference tg grind him limb- 
by limb, a vast, gloomy, solitary Gol- 


- gotha, He passes through Baphometic 


Fire- d e on to the height where 
sounds the “ Everlasting yea." There 
he realises that the universe “18 not 
"dead and  demoniacal—a charnel- 
house with spectres—but godlike. This 
feeling dawns upon hin? as soon 
as he is able to realise the brother 
hood ofgman. Says the sage of Chel- 

a, *'' Poor, Wa»dering, wayward 
man! Art thot not tried, and beaten 
with stripes, even as I am? Ever, 


— VM ay 
_ how another great thinker « describes © 


j ` $ w- vm 3 
* 9. e e 9 


r : E . 0 + 
QUARE WE — aoob? " 
e. eg * 
whethere thou bear the - Dente , siete add hus retéin this duds " 
, Or the genns gabegdinef art thoue un Sui? favour. Bute ubfor tunately no 
e not so wey, so Heavy-laden; and ° rule Sf expélliencyswill be oP Rhy avail 
. thy Bed of Rest is buts Grave? O? fo us in an8wering tpis question nosve 


ve 


iyy “brother, 
thee in my bosorh, and*wipe away all 
lears frong thy eyes?” 

Tb is coffsciousness of sin that is the 
most convinem£ proof of the essential 


goodness of man. Hence discontent l 


called divine. Uus 
there is a dim ,apprehension of a 
higher life ofja superior excellence 


18 «sometimes 


wwe in*the background, discontent with 
* the present or abhérrence of evil ts 


- 


not really possible. 


Man turns to 
God to pray as soon as he 18 shocked 
by the enormity of evil. The agon- 
ised cry of the saint and the fervent 
prayer of the psalmigt herald & new 
dawn—they indic®te that the crisis 15 
over and that the innate goodness of 


“ARE WE ESSENTIALLY 
GOOD? ” e 


o 
[Presidential speech by the Hon’ble 
Mr. Justice Radhabinode Pal, 
D.L., on the closing day of the Union 
Week—the 25th March, 1948. | 


My FRIENDS, YOUNG AND OLD, 


“Dr. Bhattacharjee has just now ag- 
sured us that we are . essent¡mly ¿good 
and that this has “already been the 
considered decision of the wise. I 
wish we could take the plea of res 


"why *cafinot, I shelter 


M.A., 


raised by you ' here. 2 
The “difficulty in ansWernig a gues- 


. tion like this 1s that int we are called 


upon to ait ip jidgmeyt on a matter 
in which we ourselves are vitally in- 
terested and the judgment, is not like- 
ly to be a free one. “¿e 
Dr. Bhattacharjee's legrnéd dis- 
courses convinces you that man has 
put this question to himself frometime 
immemorial, that man has repeatedly 
been troubled with this awful doubt 
about his own nature. e 
Even our Vedic Rishis me 
themselves with «his very questios. 
They answered it in favQur of man. 


Man, according” to them, is essential; 
.ly good. All his evil propensities are | 


" man, long obscured, im breaking ascribable only to Emacs yami of 
through the clouds. b. knowfedge. Whoever*kaows the good 

‘ cannot fail io pursue, it; whoever 

* A ° does the evil is ignorant of fhe good. 


The epic age doubts this conclusion. 
Ar juna, the great epic hero, denounces 
human nature as essentially bad. ' He 
* has indeed seen so much of this side 
of it that ite would have been surpris- 
ing if he could. still cgupt upon the 
essential goodness af humar satin 


* relying on, the judgment of thes Vedic 
— Rishis. Hg could no» forf8t so soon 


e 
^ 


.how ferocious manewas and we are 


mot in the least surprised to pear from 
lem: 


o araia dà aane erem 7: 


if we do enot vu each other, ¿our ° 


f 
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claro isnot  regponsible for that; 


y» 
e it is begyyse these . as that: fear of 


punishment which “overcomes us “and 
“checks the free play of jour inherent 
ferociby. Accomling io him there is 
noné« none in the four orders of life, 
- ÑO Brahmacharin, no Grihastha, no 
- Vanaprasthin,® no  Bhwkshukg, “who 
would think of doing good had there 
been no fear of punishment : 


Heh ara oa Fer 
qe gar af fa: n 
Tapa way aan fa (^. 
are: qwe ir e ER v" 


. It" they do not swerve from the true 


path, if they keep within the bounds 
appointed, it is owing to the fear of 
unishment alone. eit may be, with 
«different Haidak «different kinds of 
dear would “prevail : hat not a single 
case can be conceived where this ele- 
- meng of fear would be altogether un- 
hecessaty. o? " e 
Bhishma, however, appraised humah 
nature semewhat differefitly. Accord- 
ing to him, originaly and essentially 
good, ıt becomes ‘bad in thescourse of 
time through delusion’ sand 8xternal 
infuendes: Acéording to him—~ ` 


ae wet a ad a edt fates: | 

ij ata o feet at TTA u 

pce" 
TATYANA u 
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“Originally there was no kingdom, 


* no king; 1% pygishment, no er. 
People then protected other by 
dew and daw alone. -Mep thus pre- - 


serwing each dthe? by law ultimately 
got tired and Uelusión occupied them. 
These men being thus oyerpowered 
by delusion, delusion destr8yed digcri- 
msnatiéón and dharntı. Thus with 
the destruction of discrimin8tion amd 
being under the sway of delusion-all 
became subject to avurtce. Them, 
who thus. became subject «o avarioe, 
lust overpowered, 


per acts. 

. Humanity no doubt can boast of 
occasional good" doings. But a deeper 
scrutiny even “of the so-called - good 
acts seems to turn the scale against 
it. Maf saved the prisoners of war 
fron wanten and cruel destruction 
only lateg on” to turn them into 
slaves. Man freed the slaveg only 
when sure of having Jes costly Tree 
slaves. ~ s 

Judging by our behaviour, I am 
afrad, the answer to your question 
does nof'seem to be favoyrable. Now 
and then we have perhaps shown 
goodness; but we have lost no time 
ES turning the same to the advantage 
"of the brute within us. 

Humanity has at least become bad 
as Bhishma thought. Deltfsions have 
overpowered: us all. Apart from indi. 
vidual delusions’ you know of many 
overwhelming Hattonal delusions; I 
shall name onty seven of them here, 
namely, (1) the delusion of being the 


è 
” 


and heedlessve Of amem 
propriety they to8k to various impro- ° 


m 
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‘arflent lover of peace 


/ 2 ihe 


delusion "vf having Ed oe 


* possessing a pure htart—our. nation . 
has noble motives ‘for’ thie ‘conduct? ” 


yeu ‘condemn’ (8)® tHe delusions of 


. being. the upright Tation mong | 


* knaves; (4) our neighbour is to be 
' blamed for our harsh treatment of 
him; (5). the @lusion of vitale neces- 
sity—thit ‘strip of coast, this harbour, 
thts railway zone, this coal-field, this 
granary, this market is Jor us a 
nfatter of Mfe apd death; (6) the delu- 


s» gif of having arms for defence only; 


> 
- 


* and (7). the delusior? of the righteous 


war. - 


You also know how a nation while 
holding its grip ovér- another may be 
obsessed in thinking that its sense of 
Possession has givpr placé toea nobler 
sentiment, viz® the sense of  obliga- 
tion, and how it very often gratifies 
itself with the help of a delusion that 
its rule has brought security, pe&ce 
and prosperityeto theeruled when the 
latter only feel famished, - repressed 
and impoverished. . 


] Modern. gendency is to believe that 
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man’ is reall} man-artimal traingd to 
becrié man. THe mán-animal is en- 
dowtfü witt great power "P learn. 
--There is thing, r example, eno 
human, nature whic E makes whe in- 
evitablé. Man can be? and is, ,con- 
ditioned By his institutional setting 
for either evil dr good, either war or 
peace. “Tf we wish to eliminate any 
evil we must so alter ur ¿Institutional 
equipment as to condition Mankind 
preponderantly for thee desirable 
thoughts ande activities. If, for 
exantple, - -we wish -to elintinate «War, 
we must avoid glorification of bejli- 
cose values and creation of such frus- 
trations, and repressions as only war 
seems able to releases wi 
Anyhow the question must be lett 
unanswered now, and perhaps will 
remain unanswered dumng the resi 
of my days. I would only hope that, 
you in your long and prosperpum life. 
will Be able to. answér eit and answer 
it in favour Koi yourselyes. May you 
long outlive “this ohsessed ang hysteri- 
cal age and be ne, position to feel an 
affirmative answer to the question 


wighin goursdives and without! 
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By Prof. J.° Majumdar, M.A., 
^ M.L., Editor-in-Chief 


Introductor$ é 
Every sitilsa Government exists 
for ifte promotion and preservation of 
peace and" order, which means the 
maiptenance of that sfate of things 
in which*ite . subjects can carry on 


thfir daily pursuits of hfe without dis- 


turbance of any kind. The first right 
of the” gitizen is thus the enjoyment 
of this peace and order, whereby his 
freedom of eaction Se secured. This 
ja what is culled the jiberty of “the 
Subject. As "Salmond in his jurispru- 
edence puis it, the sphere of his liberty 
i the a ee of, his activity within 
which the law of the country 18 COD» 
tent to leave Him alone.e 4nd within 
this sphefe, not only has the subject 
the right to do alb those things which 
he may’ do without being prevented 
by the law, butealso he has the right 


e not to be interfered «nth by other per- 


sons in the exercise of those activities. 
In times df tranquility emen have 


0 
no occasion to examine anto the rights 


* gjven them Ley the law awd so*they 


remain content ‘without caring very 


much to know the law. So long as" 
is nob im- 


their freedom of actjon 

peded in any way, their ignorance of 

“these rights has 

“them. When, therefgre; their right 
Nr . 


e - *. 


ittle or no effect on e 
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. to do tho agts, which they are ndt- 


mally accustomed. to do, is call&d into e 
question for the first time, ghey stand | 
in bewilderment ane they try to cover 
their ignorance of the law» hy. taking 
their stand upon the authority ef 


. what they were allowed to ‘do so long 


without care or.cavil. This *leads 
more often- than nd into clashes 
between those ingisting on their per- 
formance and those determined to op- 
pose them, which end not infrequent- 
ly in broken hgads and considerable 
tenfion of feeling ‘between these rival 
factions. And once such disturb- 
ances ang disorders Dave taken places 
the authorities entrusted with the duty’ 
of preserving the peace fall upon the 
cofhbatante’ with all their armopry of 


criminal law and, further, to prevent 


a recrudescence eof tha breach of sthe 
peace, suspend the exercise of those 
activities for shorter br longer periods. 
These aughorities, given the best will 
in the world, are apt to fdopt only 
that course, whch is best calculated 
to favour the existing order of Govern- 
gent and so they are less inclined to 
ascertain and uphold the rights of 
those in whose favour the law has 


edeclared but are more disposed te 


take the easier course of prohibiting 
the exeftiso of those activities al- 
together, which, will no doubt prevent 


- the repetition öf. the disturbange.- T'he 


respective combatantg are then left 


e 
with uds consolation diss a ka 
. they ” caretally examid to their 
Tights, for their acquisition ‘of that 
- knowledge cam not, at Itasf, “mend 
the broken heads and frayed tempers 
ef theirepromoters “and participants. 


=æ *- USING THE NO LULA M 


^ Exactly this, state of things is now ' 


existifig in this couptry as a result of 
the happenipgs, "which unfortuhately 
are, too frequent ‘now-a-days, over 
the question of leading processions on 
the highways. Religigus and other 
professions Have Been seen in the past 


= “passfig ang. re-passing the public 


“streets without let or hindrance. For 
the first time, in the history of these 
processions, & question has been rais- 
ed :that there is no such right ef 


.publie processions on the highways 


and specially when - these ¿Public 
thoroughfares lie, iff the neighbour- 
hood of mosques or temples. The pro- 


motors of such processions have beer 


resisted "with vghemence by. obstrug; 
tionists and the former, in their turn 

have attempted to Bvsicomi the resis- 
tance of the latter, with equal vehe- 
mence,- without either party e caring 
very much te know the law and the 
result has been in many cases the 


. breaking out of disturbances «and dis- 


orders of public tranquillity attended 
with personal injuriés to the combat- 
ants. In consequence thereof: criminal 
progeedings have been started not only 
against the participants, but also, 
against the onlookers and sympfffhigers 
with varying successés and the magis- 
trates and the police" have followed 
up these occurrenges by impeding 
MWh, 07 . 
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* these , ppcessions githet by declaring 


_them* jo be yolawink er bye pinding 
“oyer the promoters "in. advance either 
to keep the peace or tg be of good, be- 
haviour. $ It ıs only, asta special con- 
cession, tha sometimes these pros- 


 Bions are. allowed ¿LO march through a” 
differánt oute ad. in (hse license is 


given to lead there through the accus- 
tomed route, the same 18 granted only 
under stringent restrictions of init 
and place. . 

Tt 18 therefore fmportant to know the 
law bearing on this subject and *he 
necessity. of such knowledge has 
never been of such moment as at pre. 
sent. As the first right of the citizerf 
is the enjoyment of libefty, so skould 


community. to inform himself as to 
what are his rights and *duties by 
which that enjoyment of liberty is en- 
sured. We shall accordingly zame 
and ascertait the ' fights and 
duties of the gibject ın the matter of 
holding processions en the highway 
¿nd the powers entrtisted to the admi- 

nistratives officials, to deal with ther. 
Samono in his jurigprudence de- 
fined a right ‘as “an interest recognised 
by the law. One such interest of tHe 
subject is to use fhe King’s highway. 
Holland in aS jurisprudence thue“ 
observes : — 
the free ¿nd unobstructeti use of the 
public highways and «of navigable 
rivers. Not only I8 any inteyference 
*vifh the use E them > public wrong | 
which ¿may be redresgtd' oxjminally* , 
hut RUE one of the-comununity has 
€ f$ M 

Lo | i 


. 16 be the care of every, memper of th® J 


veryone has à right to | 
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alto” 8”. privàte-law; right not «e be in-* "And àd Hickman ve. M atey) (1900) 


conivepjgnobd’ eb .- such interfgrence. * 1 Q.B: "fo, €. L. Smith ^U.J., says. 


He may, howavef, become a- trespass“ 
er at bg ey his = right of passage. 

: -e ý x 

^M 8. Nature of ium 

A highway has bean ca de- 
fined as a passage. which is open to 
all the King’s subjects. (Dovaston vs. 
Pagne, 2 Smith's Leading Cases, 
p. 158) Halsbury describes it as a 
ay over which- alle the: members of 
tha publie are entitled to pass “and re- 
pass (16 Hals., p. 7). The interest of 
ihe public:thus consists in passing and 
*re-passing the highway, which means 
that they hate the right to pass.along 


. efor* the purpoge*of legitimate ‘travel 


e his - preséhce_ 


e af such. A person, 


and-not to be on a except so far as 
is attribútable to a 
reasonable and proper user of the Way 
~ who: is found 
using the hfolhway: for*other: -purpoges, 
must be presumed to haye gone: there 
| purposes and' not with a legi- 
timate object andeas against: the own. 


for gu 


, er of the soil he is io be trgated as'a 


trespasser: E) E 6 ce 

"What is or is pot a legitimate and 
proper user of the highway will de- 
pend upon seach particylar circums- 
"tance." Thés af pointed out by Lord 
. Behgr, - M:R.,—'* ‘high ays are no 


* doubt atdicatel prima facié for pur- , 


poše of passage® but things are done 
upon tkem by everybody, which are 
. recognised 88 being rightly done dna 


. ME constituting 'à a reasorfible and usual 


+ mode of using a Pedir s as such.” 
mae 


vo 
o 


JR. 411; -Higgins vs. 


"foi instancé if a man while using 


“a highway" for “passage eat down fer a 


ifne to «rest. himself by the side of 
the road, to "call that a trespass would 
be unreasonable. ` Sinylasly if a man 


‘took-a * sketch pom -a highway, I 
‘shoufd say no reasonable man would - 


‘great that as an act of trespass.”, -So 
taking rest on^& highway and sitting 
down for a ghile when’ using the 


highway; ` or -taking a sketch from a 


highway by-an artist sejting Up hw ~s 


easel by the side of- the highway, or 
even keeping hosrdings on the high- 
-way by an- «adjoining owner to a 
teasonable : “extent” during “building 


. operations,'a8 also keeping carts stand- 


ing- opposite thg premises to be loaded 


temporarily,-havé a|]- been: held to be ` 


reasonable and proper user of the high- 


way. (See R: vs. Jones, 3 Camp.. 930 `. 


ghd 16 Hals., p: 50). On the other 
hand, ‘killing games on the highway, 


Watching trials of racé-horses, eatch- . 


ing moths;:or állosving- cattle to stray 
on the highway, would amount to 
trespasses: on the highway “(Mayhew 
vs. Wagdley (4863), 14 C: B. (N.8. 530) 
Coventry vs. Willey (1863): 9 TL. T. 
384; -Freldon' vs. Cox -(1906) 22 T.L. 
Searle (1909) 
100 -L.T. 280; In America, it has 
again beén held that-it 1s a trespass 
to’ stand on the highway opposite the 
hoyse@f the ` owner of the soil and 
abuse and ‘insul? him [Adams vs. 
Rivers (1851), 11 Barbour, 890]. 
"What then is the exact nature of 


> 


: LJ e. 
T fer KING: philos i$ 
” the rights® possessed by the nfegnbers* 
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e. natare 9j what. 18 called à 3 lost grast. 


: of the > public in respegttWf actighway?. * This *s -almost true Se Al «¿xisting 


or this. we must, turn to the origin 
ang history ofs highways. Now, “every + 
pieee ‘of land, which? as _ regards Ks 
surfaco pecomes reserved for the use 
of the publies ag à highway, must have 
an ownership of sometime in another 
and land, which "was once in pfivate 
ownership *can be converted into pub; 
lic use ın respect of its surface, only 
by an gct of dedication., Dedication 
is thus.the vtsuafand mvariable ori- 
‘gn Sf a highway. As has been 
txplained fn „Grogan? vs. .. Hayward 


1880), 4 Federal Reports 161, and in. 


Bushnell vs. Scott (1867), American 
Decisions 555, a dedication is à devq- 
tion to public uses, either of the land 
itself or of an easement in it, by 
any unequivocal act of the owner of 
the fee manifesting such clear inten- 
fion.- A dedication means semething 
more than a gift. It is. derived from 
the word dicare i.e., to declare and so 
it involves a setting. apart by the do* 
nor for a specific purpose. . This. dedi- 


cation may.either be express. or an ` 


implied. one. Where the owner sets ap- 
art land for the use of tbe public and 
formally declares that such is, his in- 


tention. or where he: conveys land. to a | 


Municipality or to trustees to hold for 
the use of the public, it. is an express 
dedication. * An implied dedication 
arises by operation: of. Jaw . from the. 
acts of the owner, -and the :cOmamonis_ 
est form in which a tuphway is orent- 
ed is by means of an implied dedica- 
-cation, which takes, very much. the 


public. 


, highs and certaihly of an apcient 


' highway. In ¿an agcient gountry * 
, like Indig, ENA the land abounds in 
” numerous ¿Public ways exispng 


from olden tymes, whose origin 18 lost * 


in ob&curgty ; dor legale validiby can 
only rest upon sych implied dedica- 
tion,—or in other word’, aspresump- 
tion of lost. grant. . This implied dede 
cation arises.in the following “way. 
—The cwner of a piece of land, as 
happens very often.in every, qpuntty, 


‘ allows the publie of the neighboure 


hood to enjoy the user of the same, 
for a particular purpose 88 a pious or* 
meritorious act for the benefit Óf the 


Thus the public right of usce A 


in. respect of that plot of land as a . 


highway. does nof take its Srigin as a e 


rule” from.-an immediate and express 


‘act of dedication; rather does ft be&n , 


by acts "of. use? which are acquiesced 


in by the owner of the property, ewho 


in due course makes provision Lor the 

ublic meeds-escan act of charity or 
piety. (Sep Hemayta Kumar vs. Gatri 
Sankar, 4% C.W-N. 637, P.C.). „This 
rule *of . ‘implied dedication is * thus 
really. founded upon the principle of 
estoppel. It ,procgeds not eupon the 
principle. that a graft His adtually" 
Been made, but “rather oh the þrin- 
e Ple that” the owner hing * allowed ' 
"diis publie. the user fot any particular 


purpose is estopped | from denying the : 


eight of the. públic. "to: the enjoyment . 
of. such user ber Mookerjee 2954 da” 
Chairman diowsah Municipality vs. 

o e : , a, 


P 


3 


e. . * 2" e’ 
a" 

Kstetra Krishna Mitter, ea Cal. 1 1290). 

It is tbggeipro shot essential a tons- 


titute a valid dedisation that the legal ° 


* title should pagg from the’ owner. An 
owner may appropriate land go public 
d: yet retain in himself all such 

“rights im the Soll as are, compatible 
with the fulleexercise gnd eyjoyment 
of the publie use to, which the pro- 


” . perty has abeeh devoted. As Wash- 


brie ‘on Easements puts it, it is not 
inconsistent with an effectual dedica- 


tion that. the owner should continue - 


to thakegany and all uses of the land, 


which do not interfere with the uses 


for which it is dedicated: - 
23. Effect or Dedication 
€ e 

Excepi in cases “where there 18 an 
- express dedicalion by deed of grant 
. defining the extent of the rights 


ecrefted By the dedication, it is always 


& question oP fact depéhdmg on the 
circumstances of :egch particular case 
as to wahether the dedication was of 


the entire ownership in the land or, 


mefely of: the right of user, - Under 
the English-Lgw, in E cases ofeim- 
plied dedication, the presumptioif is” 
that the-owner of land, Who has dedi- 
cated it doreashighway, did not there- 
by intend of indply that his right of 


ownefship fad been div ted. Accord-" 


“ingly, if any *rhember of” tfe public 
exceeds the perthitted user, & right 
of actions 1 1D trespass arises to the de* 
.dieator or his successor-in-titlo by vit- 
> “tue of hig owrfership ardi possession, 


. Som R. vs. Pratt dde a 860), ' 


v ^ . 


-— 
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facie presuniption of law 1s that 


dao is 

the defdndant Prati was ir ihe: day- 
time’ oh puð, road, tj so of. 
which as well às the land on both" 
sides belonged to Bowyer, carrying.a - 
gun and gccolnpdined By a dog. “Pratt 
sent the dog into a “cover by the rod 
side, and a phegsant flew eacr08s the" 
road from the cover and Was fued at 
by Pratt, who was "still standing upon 

ihe road. It was held that “ A "I8 
true that the public had a right" of 
way there, buf sulgect to that right, 

the soil and every NXgbt^incident * to 


the ownership of the soil was nfMre «u 


Bowyer. Then “Pratt, being on that® 
land, was undoubtedly a trespasser, 
if he went there, not in the exercise - 
of the right ofS QUT but for the purpose: 
of seexing game.’ And this 1s 80, 
irrespective of the fact, whether ihe 
purpose, other that of using the high- 
way as & highway, was a lawful or 
sa unlawful one.. 

, Where there 18 no evidencé as to 
who was ihe. owner off the.lànd, over 
tRe surface of which there 1s a public 
1ight of passage, the general prima 
“the 


l freehold. of the- road -18 -insthe proprie- 


tors of the lang on either side °% (1795 
9 Hy. Bl. 527). When the owners of ` 


e land on each side of the road happen 


to be not the same person but differ- 
ent persons, ın that case the site of 
the road 18 presumed to bélong to the 
gdjoming proprietórs, half to one and 
half tohe other up to the middle of 
the Pond. ( Taylor dho Evidence pp. 120- 
191).. This rule is founded upon the’ 
presumption that gach of the adjom- - 


"n 17 
f e 


es 

o 
inĝ: owifers was content 
, one-half the sije Nor “the conve-* 
, mence and. benefit” . of the pubhke. 


wet Mobarak ve. Toofany, 4° Gab 206). 


Im the case of. Hafrisén vs. Rutéand 
(1893), 1-Q.B. 142, the Duke of Kut- 
land, wha was the owner of the lands 
on @ither Side of a highway, had gone 
there for a hufit. The plaintiff went 
on to the highway in order to incom- 
m4de the Duke and prevent him from 
shootyng, and did so ky obvious means 
thereby keéping the games away from 
- thé”shot. Thereupon the Duke’s ser- 
vants héld him down on the ground 
only so long-as was necessary for the 
purpose of preventing him from in- 
terfering with the Duke’ s sport. ,On 
the plaintiff suing the Duke for as- 
, gault, “the defence of the latter was 
that he was a tré&passer on the high- 
way. 
both sides of the highway belonged 
to thé Duke and therefore the soil in 
the highway ‘was vested in him, and 

as the plaintiff*was using the highway 
solely for the purpose of interfering 
with the right, which the owner of 
the land was exercising om another 
part of his land, he yas & trespasser: 
and the Court gave a declgration to 
that effect. 


- 


T L oj Parties 


Bc vil thus appear that the dedica: ^ 
tion to the public of a highway does 
not alter the owership of the soil. 
(See Manmatho vs? Secretary- of 
State, -25 Cal. 194). What the public 


lt was. held that the. land con: 


m= t e USING THE pde! y 


poe le 
LAE 


y 2ccord- 


ingly has right to allgabove a and under” 


grounde except only the right of *pas- 
sage for the King and his peopla and 
may exercise all rightB of ownershwp 
not*inepnsistent" with he public right 
of passage (16 Hals. 55). He remums 
the owner of the sulfioil underneath 
the highway and of the air &beve it 
without any curtailment of hfs rights 
of owmership and so fax only the soil 
of the surface, which 18 devoted to 
public use, his ow nership 1s subject 
to that rule of passage -n favour of 
the public, and when the 108d ceases 
to be a highway, he resumes*(all do- 
minion over the Bud. | (1880) le Gh. 

D. 785, Rolls vs. St. Geqrge.]. In af 
cases of implied dedication, in the aby 
sence of evidence showing the extent, 
of the grant, the ownershep, dé the 
soil thus remains in’ he owner and 
the grant, remains in, force enly 50 
long as the land confiamos (p be used 


. 88 & public road. «Bir Bikram vs. Co- 


milla Municipality, 39 C. W. N. $90). 
The owger of-the soil can, therefore, 


” take action: against any intérference 


. , prietary right ine 


"with his erfoyment of ownership ever 


the land ipcludmg theesurface, which 
18 not justified "by this public right “of 
easement. Thus he can sue fer tres- 
pass or* “other infringsmen'* of his pró- 
respect of tho 
"highway. 


e * The above rulé of iia law re- 
„garding thé rights “of the owner -of, 


"the “site Of: a highway has", been cur-. 
de 7. : ' 


a 
eacrifi e acquirg, 18 only a ight of passageeover .o 
l theesoil, which renis y ted in the , 
ower. The ownes oj the soi 
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. tailed to a limited extent By 


cre 
. passed in Egelágft testing the hgh- 


ways m fü authorities. “The eect *  expality.”” 


of. these" provisions 18 not "to transfer” 
the éechold to, the but 
inerely to vest” in the authority the 
property in the*surface of the street 
or road and in go much et "the; actual 
soil below and aw above, muy 
reasonably be required for its control, 
proéecjich, and maintenance as a high- 
way for*tlg use of the public and to 
this extent, the former owner is 
divested of his property.” (16 Hals. 
58), By such statutory vesting, the 


E 


as 


- soil of the surface only is vested in 


the local bodies, and subject to this 
qualificg@on 
rights sand property remain and even 
80 far as the "property * is transferred to 
the local authority, it fevests in him 
as, soon as the highway ceases to be 
a higlewaye ‘The interest of the local 
authority, thereupon, detennnes' and 
the Swyer again becomes entitled to 
full and uhabridged, rights" of owner- 
ship in the entire property. As has 
been pointed out in Gunendra*vs. "à 
poration of Calcutta (44 Gn]. 689) t “4 

legal efffct of the statutory I 
“of asstreet in a municipality is not to 
transfer _ to. , the 
ownelship in the esite” d “soil over 
which the street exists;” the street, 
qtia street, vests én the nivhicipaltty, 
that is, the > surfpco fud so much. of 
the air space above and so much of 
the soul below the surface as 1s reason- * 
ably necessary tos Enable the munici- 
pality adequately to Pa and " 

Ne * x 


the original owner's 


mun icipality the 


pen MAGAZINE * 


e è e = 
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. ORA street. as a stréet was 


; * proper by 80 branslerred EOS 


tested in aM bonged to tif müni- 
It will follow, therefore, 


Mait any trespass or other mírngew— o 


_ mene ot the reh? m respect of "the 
m respect 
of the highway qua highway, will give 
a cause of action for redress thefeof 
to the beal authority %oncerned .and 
nof to the original owner. 
subject, the leading case of undoubtéd 
authority is Waydsioqrth vs. Upited 
Telephone Co. (1884) $ Q:D.D. 904, 
which is also very instructive on tMis 
In that case the facts “were as 

A telephone wire diagonally 
passed across a certain publie street 
being affixed to" the chimneys above 


point. 
follows : 


roofs of houses abutting on the street 
on either side.. The board of works, 
m which the street was vested loving. 
sued for injunction to "prevént the 
keeping of the wire «across the street, 
it was observed that ''if they" had 
shown that these wires "were a nui- 
sante to -the street of interference 
with the proper user,of the street as 


* a street, they would have been en- 


titled to àn injunction. . æ . It 
cannot be said that wires fixed to the 
tops of chimneys above the street 
really can interfere with the traffic 
and use of the street in its ordinary 


* acceptation and therefore there is no 


ground upon which this ifjunction, 


can be maintained , unless 16 be that 
the mereesact of" putting the wire 


e where it was was“ *respass upon the 


property of- th, board ` 
i.e., this wire "Qe a trespass 


Ufion this” 
© 


of works, 


*« 


F | totem AN BPAY 


a plain. : 


ve the ‘property- of t 
, add, therefor, whother it- in 
nie the plaintiffs * or -not, hey ' 


ww Were entitled, to have afi injuhction.* 


Ths Court then, considered wh€ther , 


the wire was a trespass upon the pro- 
perty of «be, plaintiffs and said that 


thé statutory vesfing - “* does not con- ` 


Ier upon the local authority a* right of 
“property in the soil’ over which she 
traffic runs nor in the air above; but 
the right: vested-in hem 1s, merely a 
Statutory intefest of a proprietary 
clffracter, ih the surface of the street 
so as tó enable them’ to protect. the 
street and the traffic, and as to the air 
above the surface, such -an interest 
only as is necessary to enable them 
to exercise the powers given io them 
eby the statute for sthe “protection "of 
the street and tfe traffic." ‘The in- 
junction was accordingly refused. In 
Mayor vs. Baird (1896) A*C, 434, ethe 
House of Lords held that the vesjing 
of a street dia not gntitle the local 


body to construct an ‘underground . 


urinal below the street.’ 

This, howevér, is the cage, where 
an existing highway becomes vested 
ina local authority such as.the muni- 
cipality or other local’ bedy under 
statutory enactments. Where, ~ op 
the other hand, such local authority 
becomes ‘the absolute owner of the 
Jand, over which the. highway runs 
or is constructed by it, by aequis gon 
under the Land Acguisitiog A cj or by 
private purchase," guch local authority * 
is in the position of a private owner, 
who has dedicajed the highway to 


è 


e * 
[jJ de 


o» i 


the “ppbhe use and. i, entitled t8 full 


NT , inabrjdged “rights \oimginership o 


eer the sgme as” much as ae private 
owner is allowed unger theelaw, 

As degards the prfblic, they ‘have 
only the ¿right of passage ovg? the 
* highway and tg this "extent the right 
of the«ownef may be” said to bave 
been curtailed.e As observed 
well-known case of Dovaston vs. 
Payne (1795) 2 Hy. Bl. 69T,"the 
freehold continued in the owner of 
the Mind subjfct to an easement im 
favour of the public. hes expfes- 
sion, although so often repeated? is 
not, however, 
easement, properly so called, iust be 
connected with a dominant terfement; 
moreover, it can ba acqujred by pfs, 
cription. A public nen of passage, 
on the other hand, is” unconnectéd 
with ‘any dominant tenement and it 
can pnly be created by deflication er 
grant. (See Prannath Ye. Emperor, 33 
C.W.N. gli Md. Raza vs. Md. Askari 
46 All. 470). - It is a dedicafion to the 
public of the ocdupation of the gur- 
. face o£ the land for the purpose of 
pfssingeand re-passing, “whergas in an 
ordinary easement, the occupation re-, 
mains in the servient tenement de 
ject to the eagiment s “the dominant 
lenement [Rgngeby ys Midland «Ry. 


Co, t1868) 3 Ch. App. 306]. 15, there- « 


fore, the public sight of passage over 


* a highway is to be desciibed as an 


casement, it myst be called an ease. 
“ment with, occupation of the serviept 
e tengment Superaddot to ite . ‘ae 

It -is clear’, — that the J pub? 


strictly accurate. An ” 


in the 
Q 


f 


o 


Ó 
o 


e 


9 
. O 


e 9, * 


a + e % .* 


. 
. e * 
e 


lie, br anv indjvidugl TN the 
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+ public cagnof hare any right of ion A 


for tregpass or «n; 
"ment, of gthe prgprietary interest in 
respect of the s8ríace of the hfhway, 
which, must lie. with the gppropriate 
dwner thereof.” Bat ¿heres will be a 
cause of actio? in casefany interfer- 
ence is caused to thas right of pas- 
sage by obXructing or otherwise hin- 
-deMng the exercise of that right. Rut 
in order that such obstruction, etc., 
may be actionable, it Rust amofint to 
a nüfsanoe pt common law, that is to 
sar; qt- must hinder or prevent the 
publie from passing freely, safely ‘and 
cohveniently along it, such 
prevention or Rindrance Js justifiable 
aan’ exercise of, righ ts reserved by 
the dedicatimg owner or as an ordi- 
mary and resonable exercise of the 
eight of a passenger din 
therdfn. ot under statutory powers ' 

(16 Hals. 151). "Every ‘person ever 
including” ¿he dedicating pyner, sub- 


is 


unless 


or 


ject to av rights yeserved by him, 
under a legal duty enot to interfere 
with*the right of free gnd unobstruct- 
ed passage of eyery individual mem- 
g ber of the publie and it is the negléct 

of that legal duty that” constitutes 
nuisance. sHente a “nuisance may 
congist °in tan ° obstruction ,. en- 


other infringe 


ee 


e * 
Pa 


other nfembers p the nublisd have suf- 
"fered thereby. 9 


We shall iius the 


* 
difference 


^:otsaid these two classes of nuisance 


lat on. * , " ° 

A nuisance is not eacused simply 
because the inconvenience, though ap- 
preciable is not very great or becuse 
it otherwise causes convenience or ad; 
ep | R. vs. Ward (1886) Ad. apd 
El. 384]. Thus when an obstruction 
amounts to a nwisanee, it will be no 
answer lo say that in\pite of the ob- 


struction sufficient avatiable space has ; 


been left (1 Hawk. P.C. Bth Ed 
C. 39). Tt may, however? be that an 
inconvenience ig so trifling. mathema- 


ticad, inapprecigble and so temporary 


that the court will be disposed tg hold 


that the gct or omission. causing 16 does 
not amount to a nufsapce at all. (R. 
vs. Lepine, 15 L.T. 158). Whether 
aneobstruetfon, encrdachment or other 
actor omission amounts to a nuisance 
is a question of fact. 

Apart from some statutes or statu- 


tory regulations confining certain 


classes of traffic to certain parts of the . 


highway, directing observamce of the 
rules of tbe road or otherwise restrict- 
ing commen law rights, & person i8 
entitled to use any highway, which 
has been dedicated for such traffic, as 
he desires to conduct it,.and to use 


R croachrfient or other act « onion 


which will “constitute an improper or eany part thereof although his failure 


unreasonable user Of the highway. A *  to,observe the mye of the road max 
nuisance -gs actianable whether it” — make guMPjiable for negligence, should 
affects the multitude or individuals! * an accident occur (27 Hals. 269) But 
ag” distinguished * from “he public ¿no individual or individuals, whether 


either Ks or-in excesseof. se p P 
y. 
Y - e 


as members of the public or not have 


a “USING” THE hd Hen WArs " ^. $ 1 
ee. 2 
' any] right fo the exclusive d Sf gN been hee ¿Ds Teu Under various 
^ highway io the exclusion, of" other - * local, As giving local. hodies, suclf as 
* members of the publig e. gs for carry- „the Ipeinicipalities qi? boards, + 
” ing a corpse or for religious proces- ” apihority to turn, ‘divert, discgntinue 
“Son pr worship (Sep 7, Mad. 49; 52 Or permahently close eny road which j 


a 
a + 


1.8. 61. See alsa, the qbactvation® of 
eP.C. uf 45 C.W.N. 637, which was a 
case | of dass ‘appropriating por- 


tion of or js vested A them. ,° 
De i "A 


is undeg the control fod administra- 


© » € 
tions of a bathipg eghat for the , public 5. Public Nuisance und Private | 
fer carrying on their profession as Natsance 


ghatias). ad . pq. 

The right of the public over a high- As we have seen before, the o@ffer 
way ls a very red right, which of the highway alone has tHe right to 
, Canppl be extin ed in any way, sue -for a trespfss in damages against 


¿“and even ¿the Ee themselves can- 
not release the same. '' Once a high- 
way always a highway ” is the estab- 
lished maxim of the cogamon law; and 
mere non-user or obstruction of a 
highwey, however long continued, 
dbes not extinguish “he public rights 
over the highway [Dawes vs. Haw- 
kins (1860) 8 C. B. N. 8) 858]. 
Except under statutory powers, fio 
one has therefore any right to stop 
up or narrow qr otherwise interfere 
with the highway. (See 33 All. 287; 
25 T.C. 266.) In"England, there are 
various statutes, whereby e' powers 
are given fo local authorities, com- 
panies, undertakers afd private indi- 
. viduals to break up, obstruet and ir- 


 terfere with highways and bridges fore . 


the purpose of works of public utility, 
J guch.as electric wires and mains, gas 


pipes, the construction ,and working e 


of railways, sewers, sand drains, tele- 
graph or telephone .wires, Ln» rail- 
ways, tramways and, water-pipes.” 


(16 Hale. 198.) Provisions have also ` 


12—131.0. f 


e s à e 


the trespasser; 


but a nuisance is 


. actionable at the instance of any per- 


son or persons, affected thereby. A 


nuisance is an infringement of tHe 


® 


* ‘aggrieved thereby. " 


è 
rights of another but å trespasf con- 

` sists in only an unauthorisgd intêrfet- 
ence with the proprietar® rights of 


the owner. ‘So far as highways are 


‘concerned, ‘a trespass wil be commit- e 


ted by an entry on itt withotite lf) 
justification, "whether 'jf dauses dam- 
age or noletg the rightéul owner; a 
nuisance, on the other hand,*9will con- 
sist in an interfer&nge without lawful 
excuse aith the rights of any person 
in Zesper of the highway resulting in 
damage by: reason of the inconve- 
nience, obstruction, prevention, etc.’ to 
pass and repasy » the be A trespass 
is thus actionaple per T se*but n no action 
will lse For pps nuisance unlgss itscauses 
damage to the porto or persons 
Selmopd in his 
"Torts distinguishes as two in the, 
ollowing manner: '' The wrongs of 


enuisgnce and trespas iis mutually e 


e 
o uet Je 


$ 
e e 
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e. Ya. 
* exclusive. Nothing’ is ¿bo, “bd lightly y "n gen al, o dwell or beeupy | pro- . 
clfssed as de Qujsagce il th 1mgeglly a * “perty An the vicinity or wlfich “must 

e - tresp 1reekky «to cause a Tygterial _necessarilw w cafes injury, struction, . 
and tgngible object to enter another , danger or annoyance, to persons, who om 
i "pergon' $ land gis a trespass and no * may have becasion to use any publie 
nuisance, but*where the thiĝg is not , — vifhts." è As “applied to the casee of 


material and tangible (sych as de 
“tricity, noises sme] on smoke) ot 
where, though maternal and tangible, 
it is not the direct act of the defend- 
ant but Merely consequential on his 
Mo, the injury 1s not a trespass but 
merely a*nuisance actionable on proof 
of actual damage.'*  Nevefiheless, 
the' two, wrongs are very much allied 
f egch other; and, in fact, the com- 
mon law treated the action of nuis- 


-Ance as parallel to that of trespass. 


€. ee a d 
A nuisance? has been, classified into 
A wm 
_private nwisance -18 some unauthor- 


a private and, y Public nuisance. 


“vised user of a man’s own property 
. causing damage to the’ property of 
ean&ther® or some: unauthorised inter- 


ference wrth» the propetty or propi, 1e- 


tary rights of another, qcausing dam- 


age, bet not aa e to trespass 
(Underhill on Torts). A public. 


nufsance, on the other hand, has been. 


defined as “e ap act n^ waganted by. 
law of an omissiqn to discharg& a 


-legal duty, which act or* omission ob- 


structs er e muses 4neonyenience or 
ügmagé to the Public in the exercise 


of rights common to all His Mgjesty's* 
“subjects.’® 


"ine the Indian Pénal' Code 


(S. 298), it hgs. been defined as ‘‘ an 


, act or legal omission which cause’ 


any common injury, danger, or aħ- + 


highways, e has been described as, 
‘something which mil erender the 
way less commodypus than bef8re to 
he-públo.”” ( Stephen’ 8 Digest of Cri- 

minal Law, Art. 210). It "is a npis- a 
‘ance at common law either to neglect | 
any legal duty in respect of a high- 


Way or to hinder or\prevent the pub- 
lic. from passing freely, safely and | 


conveniently along it, unless such" 

prevention or hindrancé” is justifiable | 
as an exercise of rights reserved by 
the. dedicating owner, or as an ordi- 
nary and unreasonable exercise of 
the rights, of a passenger or frontager 
thereon, or under*stgtutory powers.” 
(16 Hals. 151.) Public nuisance thus 
-affects ¿he King's*subjects at large or 
some considerable portion of them, 
and the person theretn offending 18 
lable -- -to criminal “prosecution. A 
private -nuisance,-un -the other hand, 
.affects.only- one person out of a deter- 
minate number of persons aud is the 
ground of cıl proceedings. (See 


Pollock gn Torts.) Thus when a per- 
e Son uses any part of a highway to the ' 


special damage of an individual pass- 
ing along it he is liable to an action by 
the latter. (Winterbottom vs. Derby, 
2 Ex. 316.) Speaking generally; a 
per son eeannot maintain an action in- 
. dividually as a mémber of the public 


. “ noyance to theepüblié oro the poor’ V for aepublic ‘nuisance because ordi- 


0 9 e 


a”. NS. E 


N 


e |» 


~ e 


nari? he-has no MOTA damage than e 


” others. A member of the Public can 
only maintain 8 civil action for dam- e 


ages, er injunction ifehe «has. sustained ` 
some substantial: $jury beyond- that 
suffered by the rest of the public. 
Mere, incomveifience or delay suffered 
by all persons- wsiflg the highway is 
net sufficient to enable any member 
of the public to maintain action. (16 
Hals.- pp: 159-160.) If, however, he 
hag sustained 


age day the nuigi nee than the public 


eín general,*as uf anye accident occur 


to him or he be obliged to go to à 
greater distance and he thereby put 


T particular dam- 
i 


to an expense m the eonveyance of : 


his goods- or otherwise, hen-he mky 
sue the»party causing it and" he can 
offly get a-relief fo” the extent. io 
which i$ may be necessary to the exer- 


cise of his right, of „passing along ane 


highway.  (See- .Satku : Valid > 

Ibrahim, 9 Bown. 457.) Special ut 
age thus means damage of a specigl 
nature, that is, damage affecting the 
plaintiff individually or damage pécu- 
liar to himself, his trade or ecalling: 
(Botiram- vs.- Sibram, 25 C.W.N. 95; 
Harish vs. Harish, 1923 Cat. - 622.) 
"Thé object -of- the rule , tequiring 


spécial damage for an individual to e 


maintain- s civil action is that but for 
such á rulg the: person causing the, 
ntissncè: may be harassed “by separ- 


‘ate suits from every other member of, 


the public whose right. of 
been interfered’ wi th thereby. 
26 C.W.N. 95.) 
A public: or cogffnon, nuisance.is a 
: e 


ay elus 
“3 See 


e. nor s idi UE 


" mandatory injunction directing 
‘ abatement and in such an action no 


O € 
.01 
` gpecieseft triminal offerte. It is “an 


. indicible. misdemégnour ‘Manna 
lave, for whioh the wréng doer if to be , 


criminally profeeded gast *by ejn- ` 
dictmen® and punished «by fine or 
imprisonment or both.e [he Attomley-. 


General ^8 custodian of the rights of ' 


the public can also maintain an action 
for injunctión to testrajn the commis- 
sion .of the nuisance or ‘for a 
its 


actual . damage beyond what has been 
suffered by reason of the obstruction, 


inconvenience, etc., in passing antl re- 


passıng the A need be proved 
(16 Hals..159.): Where the pcused 
is indicted fof a nyisance, 16 18 ypual 
to state the nuisamce* and eits oes 


nuance’ down to éhe time of taking the + 


inquisition, - and _ in such” cases the” 


Courts. may also order the nuisangg to ° 


be abated. But if the Courts bé satis-° 
fied that a nuisance indicted is already 
effectually &beted before judgment 18 
prayed- upon: the indfctment, they will 


. 2? n $ e > : 1 
enot, in thpir discretion, give: judg- 


ment to*abate jie (R. vs. Incledon,-18 


«Easf. 164%) It would *bé absurd to 
. give judgment to sbate a nuisance 
which no more exists. In such a 


case’ the. Cotirts *will, ofginafily - 


echarge- the: indictment en a de 


nominal fing specially | if e, appears. 


e. that the. public hawe not suffered any 


teal; inconvenience. "Cte ve. Lewes 


, Corporation (1886.9 T.L.R.9399). If ° 
* of course the nuigance continues, e 


d 


. thereeshould be an order fer abate-* 


ment of : Chat -coytinuing jen, 
` 4 


am 


© 
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UE which ee might have ern 
and avoided the bbsiruction, it was, * 
held thag he could not maintain an 
: action for "damages. Butterfield vm 


In the fe “of. # private MNrisence, u^ 
“the mart@fals *afgected &herobye have e 
e a right of civil tuction foe damages er —, 


for ‘injuficton | Mr restfaining the de- 


fendant wrongdoer from committing + 


RU ad also fore mandator» injunction 
directing ihe removal. of abatement 
of the nuisance. Such’ nuisance may 
be caused, against the plaintiffs alone 
ba causing them loss, inconvenience, 
etc., «ndividually without affecting 


the public or it may be due to any : 


suob inconvenience, loss or damage 


l particulérly suffered by them in con- 


sequénce of a public nuisance beyond 
ind in excess of what the other mem- 
bers of tHe. public Have suffered, to 
whigh extent thgh public nuisance 


~ may be said tð h$ve operated as a 


. > private nuisance to əthe individuals 


“concerned. In the case of such nuis- 
any, the plaintiff is not only requir- 
"ed to ‘prove gpacial damage to himself 
but to Support his action there. mast 


' pot be any’ want of or@irfiry care on 


the part af the plaintiff to avoid the 


nuigance, that if to say, the plaintiff e 


must not be guilty *gf contributory 
negligence. 


“The general rifle of lawe 


, regpecting coniribütory negligence is . 


that although there .may have been 
efligence ogi the part df the plain- 


, yet unless he might by the exer-e 


a df org*nary, care have avpided the 
consequence of, defendant’s  negli- 
gence, hews entitled to succeef. Wheb | 
therefore a person who was injured Ww. 


_*qn' obstruction ¿e a highway against > 


, which he fell, p riding withe great 
i | and waht af eordiriary care, 


na 


Forrester! 1le East 60.) In the same 
way, the plaintiff will be disentitlede 
to any relief when he hasshimself ac- 
quiesced in the nuésapce. Thus where 
the nuisance complained of had begn 
existing for eighteen years, and «ihe 
plaintiff had never complained be- 
fore in a suit for ifjunction, it was 
held that the oe jon prayed ‘for 
could not be granted. CRogers Vis. 
Great Northern Ry. Co. S T. Li. R. 
264.) 

Whether ans obstruction, shennan: 
ment or othereact or omission amounts 
to a nuisance is a question of fæst. Ins- 
tances ef nuisarfve may. be multiplied 
from reported decisions. Their num- 
ber ıs legion. We shall content our- 
stlyes with only collecting a few of 
these decided cases which will suffice 
to bring out she digpnction between 
public and private nuisance. 

‘The following, ° amongst others, 
have bæn held to be- public-nuisance : 
- (1) Using premises situate near a 
highway for *exhibitions, , entertain- 
ments of other purposes of such a 
character that crowds of persons natu- 
rally collect and obstruct the high- 
way not by the mere act of coming | 
and going hut by remaining on ii, 
watching the spectacle, or endeavour- . 
ing eto obtain igformation as to what 
is going out qf their sight or awaiting 
admission to the entertainrgent.: (E. 


‘vs. Carlile,.6 O aN P 686). . - 


i 


a * psig THE yd E. pigs 


t ww 
LÀ e s + 
e. E 
A ed . 8 .. 
e 


( i» Collecting crowds bs by ? street T IO Eus obstruction wich, 


. orator or street sihger of organising 
or taking part in a procession or meet-, 
“ng which emgterialjy results * in af 


obstruction, inasmuch gs ho pefson , 


can cláim that:he and hus fellowmen 
in unisonecam exercise their right of 


passing and repassing along the high- 


way by gtanding still and making 8 
Speech or listening to speeches as the 
case may be (Ex parte Lewts (1888) 
2] Q.B.D. 19D, e 

(Y Using focomotives or other 
vehicles of an “unrgasonable Size Or 
character causing substantial obstruc- 
tion, delay and: inconvenience to the 
publie or allowing garriages, cars, 
carts and other things to reneain 
standagg on it plying for hire, loading 
and unloading or Deng therg for any 
other purpose, wher eby obstruction, 
delay and inconvenience is caused to 


a greater extent or for a byger time 


than is resisonably necessary (See 8.9. 
R. ys. Russel, 2 Bpoigh K.B. 424; R. 
V8. Chitterden, 15 Cox, C.C. Tad). 
(4) Placing dift, rubbish, logs of 
wood or other materials on ¿he high- 
way, exposing articles for sale there, 
playmg . games, eSecting. stands, 
statues, or other constructiens on the 
highway, digging trenches or other, 
wise breaking open the highway ,— 
in short doing anything on the high- 


way which would cause substantial » 


obstruction, delay and inconvenience 
to the public. Hyecting d Melagraph 
posts or laying down. tram-rails or 
water-pjpes on the highway Without 
authority would dingly be also 


9. 


t 


, to de substantial dogtee Y pad 


gafe or inconveniént, the exercise of 
the right to pass ang repasg, on fodt” 
and wfth horses and carriages,’ at 
their ign will and pleasure, ovr a 
" highw gver “every part of it, 
18 5 valiosa that eright | R. vs. 
Train (1862) 3 €. and F. 22.] 

(5) Keeping or allowing? to be kept 
any fencing, railing, walls or baes 
adjoining or near to a higlmvay in a 
dangefous con@ition so as to make it 


unsafe the passengers, allówing 
noise, etq., to be done on the highway | 
or near it, such as from vibrations 


from motor omnibuses : or other ve- 
 hicles or from the barking of e fero- 
ctous dog kept ig ‘chains r near a*high- 
way ,—which 1g calculated to frighten 
horses; | storing  inflantmable and 
‘explosive substances near to"a high-, 
way gnd|keeping savage antnalsin a 
place where*the publié Have a 7. 
to go, thereby making, it unsafe 
the passers-by; allowing pérsons or 
inde niit. with contagious 
diseaseg, |to the danger of infétting 
ihe' King's subjects; keeping privies 
(f Bom. L.R. 882) or animals con- 
stantly.n T to the highway, so that 
offehsive |sinellg' come Sus of them or 







eè Brise'out|of the staling of the Na 


animels 874) 9 C. P. 440] of allow- 
ing any other thing "tó be*done caus- 





* ing offensive smells, «which are cal- 


2 culated 


make the atmosphere noxi-, 


ous to h th. d. Weir. 943). 


e (9 E: Ring c or * Burning 2 sade 


body nes to*a pu street (15 Et o 
de F. 


desee " 


o 


ac? 
e 


Q9 4e 9X" 1t 
* 
C.C. 171), tang on the’ its 


"or near eftt in ay naked conástion 
(12 Cof. 1), sla'ehtering ecattle, eto. p 
in qr nefr a public stréet, .soheiling 
passers-by on «the public road for the 


purpowe of prosiiéution (1888 P.R. 17), . 


and doing other things, whichare .cal- 
culated to annoy, shock or disgust per- 
sons, sue g alpng the highway and 
le decency. But acts 
l us, d anh offend the sentiments 
of a class of persons, eg, by the fol- 
lowers of a different creed, as distin- 
guished ffom the public or some con- 
siderable portion of them, do not 
amount to public nuisance (See 4 
W.R. Qs 7 Mad. 590.) 
In "the following cfses, among 
others, it has been held that the action 
ef the defendant caused sufficient 
special damage beyond and in -excess 
“of What th the other members of the pub- 
Bc havé suffered, 50 that. it am@unted 
to private nusance : (1) Where logs af 
wood had, beerf placed byetlee defend- 
ant in the highway and the plaintiff's 


horse in the evening stumbled and, 


the plaintiff was throw» to theeground 
and thegeby fnjared (Fowler %s. Stn- 
ders Cro. J oe. 4406). (9) Where the 
defendant had’ Placed a fencing in the 
middle of a * públic thoroughfare just 


opt site to the, plaintifigs house, leav- , 


ing only one cubit to the glaintf[ in 
front of his house, ethereby causing 
him  partigular* ihconveniencg inas- ° 
, emuch as he suffered damage beyond" 
gnd i in excess of what otier people, his 
“neighbours had*suffered. ° (Purohashi, 
“vs. Bhubah, 21 WR. 08. ). (9 Where 

* ( . i ! 


4 


E 14 hindered he progress of another s 
emnibus (16 Hal.-159.). (4) Where the 
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an dni was wilfully so drifen 


defendant had „stopped tho highwayemeem 


with posts*ang thereby prevented tite 
plaintiff from conveying his cern to 
market and his corn in kis¥close be- 
came, corrupted andespoued. (Mafnell 
v8. Saltmarsh 1 Keble 847). 
Where a book-seller having a shop by 
the side of & highway suffered loss in 
his business in econsequence of pas- 
sengers having been dwerted from the 


thoroughfare by the défendant conti- : 


nuing an authorised obstruction across 
it for an unreasonable tfe. (Wilker 
vs. H.M. Co, .2 Bring. N.C. 
284. And (6)\ Where a traveller 


found his accustomed road blocked up | 


and was forced to go by a longer way 
to^ his destination. * whereby he suf- 
fered: additional expenses and incon- 
vemiencesamd loss fonsequent on the 
waste of time involved in -the taking 
of another route peculiar to himself 
and different from what would be 
suffered bv other peeple who used the 
road (H grihar vs. Chandrakumar, 23 
C.W.N. 91). But if the plaintiff 
proves nq damage peculiar to himself 
beyond bang delayed on several occa- 
gions in passing along ib, and being 
obliged, in common with everyone 
else, who attempted to use it, to pur- 
sue his journey by a less direct road, 
hg would not "be ¿entitled to un action 
for gyiv&e nuisance (Winterbottom 
vs. Derby supra)? In that case, 
Kelly, *C.B., said, “ but if we were to 
hold that - everybgdy who ° merely 


(5) 


e * , e 
+ 
. * 
ed 
-qo_ q 1 
| « € , 


" uu . 
walked pp to the sbstrastiag, or who 


 ehdeé to,incur somesexpanses in re. ° 


ae ‘moving 16, might bring His action on 


the case for being obstructed, thera. 


would be really noe limit to the num- 
; ber of actions whieh ‘might - De 
e brought. B 
: e, "E s 
e 


6. umanay of tii i 


: pective rights -of-all -bhose- persons who 
have 9 legally- yecognised interest. in 
respect of the highway =, Rn de, a 
> First" as regards the owner. of the 
site over, yp ich the - highway. runs: 
In respect of the sub-soiland of -the 
air above the-surface, he may exercise 
all rights of -ownershtp. Thus, *for 
instaffe, he may lay pipes by making 
funnels beneath. thé road ore win -the 
..minerals:. undérlying the highway 
[ Chester. vs.. Alker(1757) 1 Burr. 138]. 
In reipeet of . the- surface, he may 
exercise all yghts - of ownership fot 
inconsistent wih the*public right eof 


USING THE —Ó PME I, 


ur 
e 


E Wye shall -npw- opus dis Teg- 


passage, and -he can do so even when . 


the soil of the surface, has been vested 
in the local authorities by statutory 
-vesting.. Thus he .can take action 
. against such authority. for’ imposing 
upon his land a burden’ not justified 
by the public right, e.g., by, erectmg* 
barriers or by, depositing excessive 
quantities eof stones [See Albercrom- 
by ve. F. T. Commissioners (1900) 
1 P.R. 302; see also* (1880) 1 Q.B.P. 

264]. As against, others nd may sue 
for ejectment any person who in- 


- closes ot encroaches upon his land. 
\ 


. 

E 
p tus 
[.j 


under e high ay’ (wide Chester més 
Alleer%upta). 


e .* + 

evested in any loca? authorkv. the 
„owner can alto sue Anybody fore res- 
pass 'eommitied on .the dal 
, (Ibid). Where, howaggr, the mirface 


of 4 highway, has been sa vested in a 


publie body, "under express provisions ' 


of the ‘statute, that authority, alone, 

` as the owner of the surface and not 
' the dedicaring owner of the ste, will 
` have g right of guit against the tres- 
passer. As regards nuisance ,eom- 
mitted on the highway, the Swner has 
ne more right than what any e other 
person, either individually or ‘as 
member of the public, has in, respect 
thereof as we havg seen above. , 


l Secondly, as regards a docal ios 


rity such’ as a sntinicipalify or district 
board. Where it is the owney of the 


ee 
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site “over “which the highway ' mets: dE" 


db hase all thé rights of a pr ivafe own- 
e in respect of the soil of the sur- 
"face, the fülsoil and of theegir above 
the highway and ' can exercise all 
e those ‘rights of owrtership in regpect 
' thereof * subjecj* only to „this that so 
° fap as tfe surface of "the highway it 
can only exercise ‘all rights of owyer- 
ship which are not inconsistent with 
^ the public tighf of passege. M. 
e Where sucle local amthority Jis V 
itself “the @wner of tho S, but the 
_ highway qua highway is vested in it 
“by the Statute, in such cases, the sta- 
. tute “ does not cenfer upon the local * 
authority & gight ofe property in the, 
«soil ever which. the traffic rns nor in, 
"o TEE t 
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the*air above; but qe Soft vested in 


« thet i elye | a statutory intérest 


.of & psoprietary, caracter in the sur- 
“faces of the stregt, SO as to enable 
them to protest the atrest end the 
trag; and, as to the air above the 
surface, such aj an intgrest , 0 only as ise 
necessary | to enable them to,exercise 
the power given to them by the sta- 
tute for the protection ot the street 
amf*the trafic.” [Wandsworth vs. 
United "Telephone Cò. (1884) 18 
Q.E.D. 904]. Again fu Gunertdra vs. 
Corporation of Calcutta (1916) , 44 
Cal. 689, it has been laid down that 
i the legal effect of the statutory , 
vesting of a street in a municipality 
is not to transfer jo the municipality 


~ fho « ownership af Sts site or soil over 


«which the *street cxigts; the street, 
"qua street, vests in the municipality, 
"E thafyis, the surface and so much of 
*the ait space gbove and so much of 


the soil below the surface as is reasqn- 
ably "negessafy to enakjee the muni- 
cipality adequately to maintain and 
.mapage the street as a street, was, 
vested in and belonged to the muni- 
cipalite.’’ Buth local autifority* will, 
have, therefore, a*certain property in 
the soil of the street which would en- 
alfe it as oyher to Bring*a possessory 
¿tion against trespaeses, committede 


«in réspeq* of the propewy ¿28 trans- 


ferred to it by the vesting orders (Rolls 
vs. Vestry of St. George 14 @.D. 795). 
And with regard $o any nuisance, Qo 


* course, an actio by it y! lie provid-* 


- * ed that ħuisance causes it any epecial 


Las dud losseog dagiage, 


y 
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* With “reference. to the liapilities, of 


e ihe Own em le the local ,autherity 


under statutory evesting, it is quite,* 
e clear thas they will be answerable for 
ang obstruction er eneoschmená of 
other like act or Omission, whereby. 
it will interfere with the public right è 
of passage in respect of the highway, 
as mueh as any other éndividual mem- 
ber of the publie, whetheresuch. ob- 
struction, etc., constitutes a public afui- 
sance Or-& private nuisance. But apart 
from this, are they “Ander any spegial 
duty, such as keeping,the highwes in 


repair or doing fuch ‘other acts, etc.'e 


in respect of the highway, as the ap- 
propriate owner thereof, the omission 
to, do which Will render them liable 
thereof? Wheh land is dedicated as 
a highway, the public by acc ting it 
take it "with all ite defects and along 
with it they take upon themselves, 
through the parodhial authoritiés or 
otherwise, the obligation of répairing 
it. At common law, the liability to 
repair all eee Within a parish 
rests prima facte en the inhabitants 
of the parish (2 8m. L.C. 179). When 
the highway is vested in a road autho- 
rity bv statute, the latter, in the same 
‘way, is ander an obligation to repair 


the road. But it seems, the failure 


to discharge that duty does not ren- 
der the person liable to anv action, 
unless of course, the liability is Įm- 
posed upon him by statute. But uf 
anw suh persqn undertake the duty 
of repairing and actually perform that 
duty? they are bound to exercise pro- 
per and reasonabl&care in its perform- 
e 


mhich, if carelessly done, mAy. cause + 


' obstruction or 


. * d 
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e 
ancdvand *there is in this respict nd” e public ipcogvenience ad much as pos- 


% private individual, who does an act, 


injary to others. [Met leflandevs. Men- 
chester, Corporation (1919) 1 KB. 
118]. Thusewe see that they are not 
liable? for non-feasance; they are only 
liable for  miffeasance,—sombthing 
they positively do to injure the road, 


e.g.° by raising the ground suddenly ` 


higher, so as to greate an elevated 


if desing the ground 
sudd€hly lower,Wo as to create an ob- 


“struction ‘by depression and possibly : 


in other wa? for misfeasance | Short 
vs. Hammersmith Corporation (1910) 
104 L.T. 70]. À” : 
(3) as regards adjoining owners: 
The owner or occupieg of lands adjoin- 
ing a highway is eBtitled to access to 


the highway at all points of his front- 


age, where his land adjoins «le high- 
way. This right of the adjoining owg- 
er is a private “right, which, if inter- 
fered with, will Support an action for 
compensation. Thie right is distinct 
from his right to use the highway, 
which he' enjoys as a member of the 
public. Where an gbstruction is 
caused near to his premiseg, inter- 


not with his private right of access, 
his claim must be based upon the 
ground of à public nuisance causing 
special damage to him. ( See 16 Hals, 
p. 62 and 2 Sm. L.C. 170. Y , 
So far as his liabilities are con- 
cerned, a frontager is under a* duty 
ic act reasonably gnd diminish the 
Qu s 


+ 


Ke ; 
since upon fis land 
ciently acar to the highway, e.g.,*if 
he makes any excavation or erecéion 


en his own „land immediately adjoin-" 


i mer 
ing thé highway, it wilb amount to a 
nuisance, unlessethe public be pro- 
tected from danger by fencifig. [ Hard 
Castle vs. S. Y. Ry. (1859) 4 M eN 
67]. Apart from his Speci&i "rights 
and ob&gations,*he shares along with 
other members of the “pyblic, “the 
right of passage over the highway ant 
will be equally responsible for any 
trespass or nuisance committed in reg. 
pect of the highway. ° 


(4) As regards ¿Me members of thg " 
publie: We have seen that, that all, 
members of the public hafe severally* 


the right to pass and repass, a N£heir 


pleasure, a highway for the pifrpose of ° 


legitimate trafel includifg "reasonable 
rest and repmealion by «the wayside. 
Any interference with that publie 


„right of passage, Which amounts to 


a public, nuisange will be actionable 
for evhich the" wrongdotr wll be 
liable to be criminally prosecuted. 
But, apart from statutes, no obstruc- 


‘fering only with his public right and , tion to the right éf passo” wfll be in- 
,Oictable ag 7 ; 


an offence unless 


. difference "between a, Publi body and *  sibles He will thefelbre Labbet, , 
* he does or allows td be done any nul “sy 
hich is suffi 


o 


Q 


> 


Q 


amounts to j Public nuisanee at'com-. ° 
e mon low. Under the Highway Act, 


4835, however, it is ah ogence to 
okstruct the passage of any*footway 


* or other highway, sg that a person e 


Will hp liable’ under the Highway Act.” 


for any obgtruttign even tough ejt 
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dofs not n 


mneon e law. , Apar tgfrom 


pe” . this general right of the public, to“ 
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ave a ¿person gindicteg for a public 
nüisance, every 
wilt have a right of civil action in 


“case of a private guisance, causing 


him any incénvenience, loss. or *dam- 

age peculiar to himself, his trade or 
e. i 

calling axM even if the nuisance is a 


private one, where'he can prove any 
+ 


special dimage suffered by him in 
excess of and beyofid wha? other 
are ef the public have suffered, 


essay amoun $ a nuli- e 


individual e member : 


i^ which extent it would bea pwfate 


9 nuisance Ss aiMas he is concerned. 


Reciprocally the public or any ine 


gwælty of drespass” or nuisance cofayit- 
ted in respect of ‘the highway ,—in 
the former they or he ews liable to” 
an action by the , appropiate ewner 
of thé highway and ih the latter they 
qr he being hable to indictnfent, whén 
it 18 public nuisance and to a ‘civil 
action by the jndividual concerned in 


case of a private núisance. . 
(To be comtinued) 
Af 
e 
e e 
anis 
e s e 
4 
o e 4 
E 
9 
à 
e . e ” 
0 
. . 
3 
e 


+ dividualtmember of the > public, may be 


1 


* . a - 


TENANCY “LEGISLATION IN BENGAL” 


x 


In order do understand and appre- 
ciate the principles underlying the 


- tenancy legislation of Bengal (regard- 


ing*ggricultural lands) it 1s necessary 


to have some knowledge of the origin l 


and history of té sytem of land- 
tenum in this pkovince. | 


e° In the Hindu system of land tenure 


there were gppstantially- two parties 
primarily interested in the agricultu- 
ral produce of the lend, viz., the 
king and the cultivators; there wére 
no inffnediaie interests in between 


the two. Refined actions abeut pro-: 


- prietary rights do not appear to have 


existed in those days. The Code of 
Manu does not lay down anything ts 
to the party tq whom the proprietafy 
right*in the soilebelongbd. ^ All authg- 


cities down to the Dayabhaga are 


agreed that the Sovereign was entitled 
to a certam share of the prod&ce, not 
because he was the owner, but because 
it was payable to him in return for 
the protection afforded by him ‘to life 
and property. 

It has been asserted that the own- 
ership or sech ownership as was with- 
in the conception of the people of that 
ancient period was with’ the gommu- 
nity, which existed. bBfore re id 

The opinion of Mr. I'seld and others 
is that tBe village gommunity in India 


f 
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A a ee 


it 


e 
e 


z e 
was a lifá]g.repuplic faving its owne 


territorye undér a headman whose 
office ‘in course of time became here- 
ditary and the territory” waf the com- 
mon property of the origi 
inhabitants who lived under*the Pat- 
riarchaf system,*all the members | of 
the community being liablg Jor "the 
dues of the Government in propogtioh 
to their shares. Gradually, the idea 
of individual ownership at variance 
with the idear of common ownefship 


arose and strangers were also intrf a 
duced to whomeportions of the lands, 


were assigned either tempo ly or* 
permanently for cultivation o n- 
dition ef paying the king's shire of* 
the producé In addition to the pay- 
ment of some share to &ssi 

It is in this way that temporary or 
fixed, permanent tenures came into 
existenc@é, and ,*khudkasht and, pai- 


e kasit raivats (of whonf we find men- 


tion in the garly Bengal Regulations 
under the British rule) are according 
to Mr. Field, &ifcealye this period, 


e According to hèm  khudkasht raiyéks, 


weree outsiders who '' sottieg " In the 
village and patkasht Iaiyats were out- 
siders who cultivated landsein a vil- 


. lage but did not 'é settle ” there. 


But Mr. paden Reyell's view is ae 


fittleedifferent,, According | him, if 
8 e e u 2 
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€ 
‘no right to alienate his interesiébut 
* in course petite, this nght Was. con- . 
` ceded to him. As regards the poikasht? 
raiyate He was no better ¿han a tenan iaxe 


e 
th® oldest or of the “atada lage, " 
Seta nn owore practically - the 
ownerg of the several family holdings, * 
under ® commgn heagman and they ' 


were not joutily responsiblg for a 
Shire of the produce to the king, who 
"had his own private ¿anda Hiis right; 
as the ruler of the comftry, was Fepre- 
sented, not by a clatm to the general 
ownerghip of the soll; but by his claim 
to Fevgnus, taxes and cesses and the 
power to make granis of waste lands. 
Thjs—the first type" of vilfage—is 
y called by s Mr. Baden Powell-—the 
raiyetibari ór non-landlord type. Sub- 
sequently (according to him) & second 
type of village ‘sprang up—the land- 
lord Sype—where a landtord or a body 
^ of landlords claimed rights over the 
. entire - vill&ge, intermediate between 

' “the ' Paja % and the cultivators. 
uns A ‘whatever may have been the 
*origin* of these, ““ settled ’’-raiyats of 
the village, Tt is agreed on all hands 
that these settled (khudkasht) raiyats 
had a right to céntanue in. possession 


of their lands and were not liable to. 


be sejected so long a® they paid the 


customary rent or revenue? and" wee 


shall afterwards sde thaj one of the 
most important ‘principles underlying 
th Bengal Pongncy*Act 1885, was 


tg gige proteetion to éhe cultivating e 


eraiyats off village (who havq been m 

a a for 12. years) against eject- 

ment ande 'entfancement of the reni, 

* The right of the khaidkasht raiyat WS. 

"always heritable» and, ag regards the 

- right of m it seems th that he had 
* oe ae M 


A 


atewill under "the " English law." e 


During ihe Mahomedan pefiod, wee 


fnd that at first the sySon of the 
Hindus was left umaltered, but after- 
ands: it was modified’ on the lines gf 
the Arab system. The origine of 


Zemindars and Talukdars may be- 


traced to the Period of the Mahome- 
dan rule. The job 3 'extractefrom 
Mr. Phillips’ “ela 

Land Tenures’ of Lower “Bengal ’ 


will throw a good deal na light on this 


máiter.—'' Prem motives of policy 


_aifd conveniewce, such as afterwards 


influenced the English, the eenquer- 
ors were conten? to realise the re- 
nue in the ancient way and through 
the established encies . . We’ 
nlay comjecture: that, when the reve- 
nue was allowed to flaw through an- 


: cjent channels? the Deadman veould, 


where village’ communities were in 
their vigour, continue to collect the 
State's eshare of the produce. The 
Rajah to whom he was in the habit 
of paying the*revenue, would either 
have bedome tributary, retaining his 
possessions and receiving the revenue 
as before, or, would have become a 
superior collector of the revenue, re- 


. ceiving it from the headman makihg 


ltimself responsible for ıt to the State 
or lfe- might bee displaced altogether, 
and take no part in the new system. 
When, however me former Rajah was 


. ) 


relating to the, 


1 


[md 


piqced n the position of bbw : 


colector, of revenue dro, a — 
e district which he “hed once ruled, 
18 obvious that there would be 2 


great tendeney iow depress the head- 


man and to chafge the ancient Rajah ° 


into the ee emindar of Mahomedan 
times. le Would be natural that the 
Mahomedans shduld not only collect 


2X qmoxds VacRLag ong Binaan, : * > 


very slightly any one Below the ghi ef 
coltecfor of thf, sordo, hether 


. heaWtnan o? Rajak; ‘and URtmendency\ 


ehe rewenue ~ upon the old footing | 


afi through’ the old channels but 
should also willingly accept the res- 
ponsibility of day of the prominent 
persons of thefHindu system, especial- 
ly of the" Rajáhs. y And when they 
were ablegio obtain ‘the security of 
the Rajah’s responsibility, it would 
be natural that an Alien race, who 


Would further be tf enhance” at fissi 
the rights arfd pows of tHe revenue 
collect&rs as against alk below them.’ 
Thus, an intermediste class of people 
knqwn "ff" Zenfindars . and Talukdars 
came into existence in between the 
State on one side and thg actual cul- 
tivators on the other side. Ang sone 
of the most difficult problems of ten- 
ancy gegislatiqn in Bengal has been, 
to adjust the relationship as beween 
these intermediate holders "and their 
tenants. 
rapid changes made during the [het 
few yéars in the tenancy legislation 


* e” 
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We may state here tfat the , 


had been obliged to %dopt a system, 


of this province gas not placeg the ^" 
of titewdetails of which they were to 


matter on a soúnd” and satisfactory™ 


"v ow 


% great extent ignorant, Should at 
first grow to ignore more and more 
the agencies below the influential per- 
sons with whom thev had fontracted 
and to look jo them alone. ; 
The Rajah, who Hd been aceus- 
tomed by hereditary right to receive 
ihe revenue for his. own benefit, 
would tend to assert a ytoprietary 
rght to which the others could not 
lay claim. *. The Rajah’ 


. would therefore tend to absorb the 


proprietary rights and to depress thé 


headman and weaken the influence of ` ® 


the village community. The 


tendency of the Mahomedan rule” 


would therefore be, &s it se ops to Me, 
to depress at any, mate, at ® firs 

village community, amd tó make it 
shrink within itself; and to recognise 


( K 


f the, 


` miscellanedus onis (o qn 
ch 


basis. ^ This fopic will he discussetl 
later on in its proper place. 
During the latter part of 
homeflan period, the, State "realised 
what are known as didis frome the 
Zemindar$ @nd Talukdars' eje. over 
and abbve the stipulated revenues, and 
it has been stated'that during the 
time ôf Alivgtdi Khan the revenue 
ayiounted to Rs. 256 lakhs ef which 
119 lakhs gonsisted of abwabs. ¢ 
The word abioab mgans items or 
the purposes*or pretexts for, 
they werd imposed erg gnumerous\ 
The Zemindars y» their turn levied 


Ww 


+ from the reayats all the ebwabs that 


hey themselves *had to pay, general-" 


‘ly contrivigg to make a further pre 
efit Sut of the transaction) and théy, 
e » 


: e 
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. e Whe question of nds forms al * 
inteneBting chaptfr of the tenancy. 
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legislation in Bengal and one df the 
latest Pieces ofelBoislation has made 
it a criminal offence on jhe “Part . of 
the landlords to realige any ‘abwab 
from any tegantein excess of the rent 
legadky, Payable. This question will 
also be disqussed in its proper place. 
As regards the potion of the 
waiyats during the Mahomedan period 
thee matter has been described as fol- 


. lows in the Report of the Land Reve- 


ii tiog of the cultivators 


nue Commission, Bengal (known as 
the Flpwd Commission) ‘‘ The posi- 


‘during the 


“Moghul timg was substantially the 


shme as in the Hindu” period. The 
State’s Pha of the produce had been 
inere ed drom one-sixth to one-third 
in Akbar's tine? and generally’ to a 
half during Aprangzeb’s reign, buf 
otherwisesthere was little hange. The 
old residential cultigators, who were 
called the khudkasht roiy&is, had 
the right to yemain je undjsturhed 
cri of their holdings, subjeet 
to Me payment of theire dues. In 
effect, they 3 the right y which sub- 
sequent tenanfy egislation has call- 
y right of Sccupancy. The share 
of the crow, om éts cash &qitivatent 
which they paid, ewhs regulated by, 


„customary, tates. known as pargana * 
* The khudkasht 


rates. l 
Jaryats wer liable to be evicted if 


¿hey failed£o pay their dyes, and there * 


4 


patanopinon | Lracizrg ) 
* 


e 
"e . 


A "js evidefice that derniers , Wore 


sometimes tragted: with the .greattst 
severity.” LN | 

e '' Besjdqs the Khudkasht raiyats, 
there was nother@class* Of raipais 
“called the pdtkasht * raiyats. „They 
were the non-residential cultivators 
who came into the villagé ifcultivate 
femporaaily. They hádeno customary 


rights and no security of temre for® 


which reason they generally paid «it 
a lower rate than the khudkasht 
raiyats.'" (Para 26.) ^ ° 

The position and Jichts of «he 
Zemindar before „Me advente of the 
British rule has been dggeribed by 
Harrington as “a landholder of a 
peculiar gee not definable by 
any "single term” in our language—as 
receiver of the territorial reveffé of 


the State*from the saiyats and other 


under-tenants of land—allowed to suc- 
ceed to his,zemindafi by inheritance, 
yet: in general required to take out a 
renewal of his title from the sover- 
eig or his representative on pay- 
ment of a petshcush jor a fine of in- 
vestiture) to the Emperor and a 
nagarana br presents to his provincial 
delegate, the Nazim—permitted to 
transfer his zemindari by sale or gift; 

yet commonly expected to obtain pre- 
vious special permission—privileged 
to be generallv the annual coniractor 


for the public revenues *receivable 


"from his zemindari yet set aside with 


a imitedep: 'ovision in land or money, 
whenever ° it wa$ «the pleasure of 
Governpent to? collect the rents by 
separate agency orto assigt them 


Y 


y” De 


eparganas, , village and, l 
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tanpofarily or permanently by thes 


grant of a Jagir qr * alte? gha—suthot- 
ised in Bengal since the early part of * 
the 18th. entury to appo ien to the 
er diMisions, 
of land within’ his" zemindari the 
ab wab ow cesses imposed by the Suba- 
det; yet subjecf to the discretionary 


: interference «f public authority either 


to equalisęg the amount assessed on 
particular divisions or to abolish 
what appeared, to be oppressive to the 


Yaiyat—entitled to any contingent 
= fame from his con- 


tracts dutitfg the period of his agree- 
ments; ff bound by the terms of his 
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y gud punishment?” 
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Such was, the lapa adn Qf this - 7 


provifice een the east India *Com- 
pany obtained the grant of the 
Dewani gf Bengal, "fhhar and Orifsa 
orf 12th August, 1766, from the Mo- 
ghul Emperor ra Alam in return | 
for an annual payment df 26 lakhs to 
. him. By this grant the Opany 
became the representative of the Cen- 
tral* Governfhent and acquired the 


right to collect the revenge, from thes® 


provinces, although the execugive* and 


judicial administration continued, in’ 


tenuró to deliver a faithful account of the hands ‘of the Nawab. d 
his receipts—respongble by the esame , ° e 
terns for keeping the peace within > * o 


e 
e his jurisdiction; byt apparently allow- (Te be continued) © 


9 ® E 
, A - 
e e : 
e T i m 7 ? 
e E $ v € 
. e 
* : e 
° 9 y , : 9» 
o . "a 
á e 
m a 
e e n e 
9 i i a ° 
e e . * 
o 0 
^" P 
e ‘ e 
"n ° so * 
e 
o 
$ e -% «^ T 
e . 
e e 7 e \ 
e 
e e » . 
* . 9 $ t e». e 
e m e e 
A * s $ 
* e ¿ e e & 
L 
> es. e z 
* 'e ® 
D e e 
e " 0 . ne 
. ? > e 
- . 
P 


ê * o š o d ee 
e m 3 : . 4 / eue 
e . E "e «7 h 
* a © s a 
i 4. $$. e e 
w = x. e "Th 
" . > E : E : 


*-* “bersonal explanation; 


. 2 practising lawyer. 


* ply 


K. ¿5 Basus M.A: DD (Cdi.), M.A. LLB. 


E «2 


LADIES and GENTLEMÉN, we 


It is & great um you have con- 
ferred om me this afternoon. 

Addressigg an audience other than 
a tribunal anywhere year tha law 


courts is an unfamiliar, and if I may 


say, so, “disconcerting experience. for 
And it may be 
somewhat boring to you also. But 
I am told that ¿you are used to these 
ocgasignal inflictiong. .One word of 
my observa- 
ttons though, referring o the profes- 
sion gengrally should be taken to ap- 

d to that branch of the 
profession vhi consistg of Parris- 
ters? because it is of that branch alone 


* that I cage claim any desPes of first- 


hand knowledge. 

Many sarcasms have been* directed 
at béth the Bench ‘and ébe Bat—par- 
ticularly*the Bar. It 18 decried paré- 


* ly iW jest and partly in malice as full 


of parasites $hej ving qn the troubles 


of «pgople. Nd waiter: except perhaps 
yl. has beerf impartidl ın his treat- - 


ent of the profession and ho serbus 


attempt has beenemade to contrast, 
the upright*and the learned with the « 


‘trickster and the ifcompetent. 


Š , 
. * T at the Rotary Glub y Function an the 17th November, 1042. % 
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* "IHE LAWYER ‘AND THE vei 
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( TNI Bait ister-at-Law 
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hterature therefore lawyers ase mosi-* 
ly caricatures and do bo certaimly 
conform to the usual type. in the 
midst however of the Babel of dispas- 
agement two distinct om- 
plaint stand out. ZA la popu- 
8 a persgpe indulging 
in hair-splittmg subtleties meticu- 
lously argued if technical language 
that conveys httle and is meant to 
convey litle. Or he is a pers8who 
recovers Mis client? seestate from thé 
opponent and keeps it himself. He is 
given either to formg&ism or exploita- 
tion or b&th. . 
Now, this should not he true and I 
ame glad io say ls not etrue in nfost 
cases. The accusation of formalism 
is & reminder of the time when the 
lawyers Were really full of barren 
technicalities. We have indeed out- 
grown those days when corruption 
and inefficiency were almost a part ol 
sual judicial process, when a judge 
would clear out the Court room be- 
_cause somebody therein had laughed, 
*when a judge toved to disclaim any 
knowledgg beyond" what he was expect- 


es of 


lar conception 


Ine , ed to fake? Judicial hotice of, and would 


. o Y 


E e 


= ~ 
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pos. to "ihe counsel jn his —— tone® 


id a cabinet meeting?’ The modern lay- 
` yer desliz evegyday pin human 
‘ature and raotivese recognises thee 

e wisdém of having a more realistic atti- 
tude towards life. And it is only the 
habit of disciplimed thought ang speech 

e in a lagvyer which is often ‘mistaken 
fj mere &formalimm. Sir Binod 
Mitter; a Taider of the Calcutta, Bar, 
psed to talk la} eveh in social conver- 

E salon and was known to have little 

^ e* Interest +in er. than the study 
. and practice of law Yet his pheno- 
menal success was due not to his eru- 
dition alone but toehis sound com- 
monsense-and insight into. híman 
nate If is significant that - -some 

“of the best. jud Ey to-day eare those 
whom an earlier age would have jeer- 

ed at as humorous judges. They 
nevertheless bring: to the proceedings 

before them, an amount of -sympathy 

and understanding that enliven gven 

-— the dull atmosphere of the court room; 
_and their appafent levity comes only 
from à& living impatience eot protes- 

sional solemnity. - s 
The charge of ds is even 
more insecurely founded.e:I do not 


see why people should any mose — 
grudge the fees that the lawyer earns , 


acquired by years of hard skill and 
«expensive training than they would 
in respect of whate are paid to beok- 


makers, stockbrokers,  évarehouse- ` 
" e © o . 
keepers, carriers, commission agents 


: and the lke for putting thrbugh al. 
most mechanicaP transactions. Quite 
14—12 nof e 


- * Will you kindly ànfort me, what is " 


. apart? fiom thes TA of work*done e 
DM ihe layyer, i Nhi wrk DRE 


e place to point out here the einreason 


ableness of daympeng attitude towards os 


litigagion expenses. *I6 is up to “them 
to agitate for a legiglabive modification 
of taxaden rules by which, "Subjéct 
to any spefial agreefnent, the costs 


are governed; Por not to engage the. 


services of an expensive Barrister from 
the start. That neither of tése is 
done in practice shows, fn spite of 
loose talks tó the contrary, thgt the 


complaint 18 not genuing,e and thdf 


the litigants generally bes their. 
money's worth. . 
Though the popular feeling agdinst 


fees irrespective of the tesult of the 


‘litigation, the chief reagon ef this an- - 
- tipathy is ignorance. Men Reve the 


vaguest ideas, about laws "by which 


ethey are governed and *so naturally 


suspect mgjafides wen thetr Inter- e 
ests are affected or their Dockets are 


. touched, by legal process. .That law 
of the. land should be known to, all is 
1 implied in the publication of the 
. statutes and in the maxim that ignor-, 
ance of law is no excuse. Unfor- 
' tunately ethavliving Qrilctice behind 
. the maxim pas fellen into disusq If _ 
everyone, should know something of e 


our law, not indeed * witl the minute 


.Studyewhich the ‘practitigner is ob- 


liged to give tq ib but entugh to em 


* able them to gragp the general prin- 
e ciples, this misuhdersignding will 
.. Clear uppand men will bd able fo ap- 


A 


e a. & aaa, = - a 


g 


- the profession may partly be “due to e, 
_ the fact that the lawyer realises ° hig „m 


“oe e V z : R V = 


409 ; 
> -preciate the ae done bs thè berger. 
DA now, bin ys biginess pen, wedi- 


"çal mene dnd accountants , are beings 
ix taught relevant gorijonsa of law as 
e part of their qufriculum is a Mopeful 
sign Af progregga ^ ` 


pan a ang de REAGAN E 


UA practising barrister’ sede 18 iof j 


'& bed of roses :*either it fs all bed and 

. no roses or all roses aid no bed.” The 
“continual study and mental alertness 
“required, for grappling with situations 

as infinitely various aS human nature 
itself, are seldom taken into account 

in appraising ‘the services rendered by 
"the pwofession. Few know the heavy 

" werk entailed in drafting short plead- 
"ings out of a mass ‘of correspondence 

e ' and information often ‘conflicting, or 
ro in * making out ae-plausible case from 
- impressions Sind inconcdugive' evidence. 

- The Bag is the learned profession 

« “20d gMarrister in parliament is "al. 
“Ways e Hop. learned member ”’ 
‘Instead of the usual ‘‘ Hon. member,’ 

e “learned however not inẹthe barren 
--book-learning of a pedagogue sebut in. 


og 


"the workily wisdofn in the fullest , 


! gengé of the term, kept. up to date and 
- well 'trànmed by constant evigildnce 
e and labour. The vety virtues of a con- 
 summaíe lawyer differ in essence from 


€ 


t are Saf n 'lawfnem in being | 


, disciplined * and practical— 

5 urage, rich "though , undéynted 

“ never blusters? perquasiveness which 

seems’ rather tó win than to ecapture" 

* assent add -eloquenge that never 580- 

erifices light tor heat. The mastery of 

* details, power of ishing 

. * ipe e essential ¿nd €he imma- 
` 


. his client 
e unless similar treatment Was also to 
^. be ‘meted out to,his clients’ associates 


ng from hus. preparedness for meet- 
Mmg his fea ia sa ¿omiso equip the 
. lawyer, ir 

undertakings, for being of ‘greatest 
Service to his fellow citizen in com- 


“merce; in politics ang in nation bild- . 


aag aetfvities in. gener E 
--Às 8 striking instanog, $ ot! "forengic 
 courüge I am. quoting: &- portion * of 


.Mr. Horne Tooke's qfamous . address , 


SE m 7g ido a 
li " o 

" Thé judge and thy orien. g en, are 
- here to preserve qr. We pay them hand- 
_somely for their attendance, anit their proper 
spheres . théy are of some use; but. they are 
“hired a8 assistants only; they’ are- nob,-- and 
' nev were intended to be the controllers of our 


. conduct. Gentlemen, - I tell you there ig, a de- 


_fence and a very goog defence and ff will be 
Eo duly 8 give effect go it.” 


: This was meant 88 à. ibas 

to*Lord ¿Chief Justice Kenyon' 8 im- 
patient. enquiry even before the coun- 
sel had opened sthe addfess, whether 
there was a defence *at all to the 
- action. :In the famous. Baccarat Case, 
. fir Edwgrd Clarke had to 'CTOBS- exa- 
mine amopg others H. 'R. H. the 
Prince of Wales (Later King Edward 
VID andein his address spoke freely 


 eagainst the evidence. He even sound- 


ed a warning to thé authorities that 
should not be penalised 


includinf& his, Royal Highness. We 
have no occasion for these Phillipics 


- in thé Caleutta High Court. but -in- 
‘stances of forensic tourage as “demons. 


e terial, ihe instinctive »pprecidtiong ot B 
the other mas p point of view, result- 


pegtive of: his professional . 


—— 
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trated by Mr. William Jacksom  adbafristar with® dhe» brotherhood, or ^? 


+ 9 


Mr. C, R. Das, Mr* B. vont a 
Vr. Langford. A^ and, Mr. S. Q. 
pre among otfrrs van pasily ¿rank e rank 
with some ‘ofthe bêst in England* 


tha *T'huggees—fhe ‘wayMftlce sobbers XC 
-*fhedieval Endia. The analogy thoygh 7 

appropriate ts likel to be fnisleading. 

^ What the learned judge intended to o 


# 


and elseyhére. Indeed courage is a 
past of (he lawyer's s training and tradi- 
tion, unlike the other forense ‘quali- 


° ties of@wit and’ tact which necessarily 
individuals. ` A ` 
barrister appearing jn court is bound - 


differ in Yifferent 


by a sacred oMisation to the robe he 
wears to di 


ships, ssociations, all per- 


sonal amit in the discharge of his ' 


duty towards his client. From the 
moment that ` any nfember of- thé bar: 


can be permitted to” say ‘that he will 


no? Stand between the executive and 


* the subject arraigned in *the court 
"where he daily sits to-practise, from 


‘that moment popular liberty is at an 


enda I make bold to say” that- there 
is no class sor profession in our Tom- 


m'ünity whick has “done more. $” go 


further, I will say that there is none 


which- has done as much, to define, 


to develop and to defend the liberties, 


privileges and rights of*the people. * 

A few months back in “course óf a 
wireless talk, Hon. Mr. Justice 
Ameer Ali compared the profession*of 


o 
0 
13 
e i ` Ld 
sb. 
e e e : 
.? e 


hae all -private friend- 


t 


^ 
d 


stant ‘and. *inceasing . conflict. 
breathe everyday an atm 


- emphasize on was moisthe mas%uding 
ingtincr But tHe esprit de corps which 
transcends in practice the differences 


of race, ‘religion, cagte and language. o 
. The. Bar is perhaps one of she oldest 


and the most exclusive trade unions 


* and ¿hat is why there existé a genuine 
fellow-féeling not only among the, 


membérs of the Bar inter ve but also 
between the practitioner and tħe judge, 
- in the Original Side who was perhaps 
recently practising barrjster him- 
- self. - Our'life fgom the very pecessi- = 


o 


“ties of our professton: ip gpent in One 


We 


' eager, strenuous, unsparin 
vergy. Yet the ardugus strdgele, the 


* blows given and received which are 


our dailf experience, far égom breed- * 


. ing divisions and il wil only bind us 


>. more olosely together by ttes of com- 


radedhip. fore which you would look in 
vin, to any other arene ofethe ambi- 


. tions andethe rivalries of men. , o 


Ladies and gentlemen, I thank you. 
: eS ! XY y 


phere” of ` 
contrd a 
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: cT % >» 06 œ~ . 
e . We owe isle to our +eaders presidential róle for quite a numbef 
and patrons fas he inordinate delay , of years. Hislove and sympathy for “e 
in bringing out this? igsuW*-of our the students, his helpful eadsico, his. 
| magazine. The eleçtion of’ class untiring «¿8al in -the eacjivities of the 
e representatives sand office-bearers of union, the great interest that- he. 
. the College Union was held very late took ‘up in all the functions of the 
this year because our junior friends students of the Calcutta University . 
could not join the college earlier, than Law College and above Wil his amiable 
«¿he month of November, 1942, The disposition and loving. personaljty 
"ohio! diffeulty in not bringing out endeared him to as Ew in E 
¿the nfhgazine in proper time was, contact with him We quite realise | 
hotyever, shortage of paper. It was that the growing demands of his 
only- after prolgnged and strenuous profession and other activities made 
™ efforts, that we coyld recently secure him Withdraw from his active associa- 
wrsome supply of pafer ata cheap rate. tion with the Law College Wnæn. 
Besides the “war has tipset all time- Though noe longer tg President, hee . 
tables 7. made the movement of life Will not, we hope, altogether lose 
~ haltin Viewed in this context, the interest in the various activities of 
delay will gol "we hope appear in- the Wnion end cease to give it the 
excusable. benefit of his advice and encourage- 
Ks * ye E e? M ment. We offer *o Prof. Majumdar 
our best wishes in his professional - 
eand other ‘activities which will now 
absorb thee greater part of his time 


eand energy. +. 
it © X 0 * E 


At the very quéset we must offer 
our thanks to the authorities , of the 
University Presg and "the guitaghur 
Paper Mills, but for whose kind hélp 


"it Would not have been * possible for 
| For the *present session we have 


to brings dyt this, f th 
o e ilu OF MOO D». Sudhis Chandra Roy as the 


C D» j i 11 
: s : i Vive rey dal A "BT e President of the Union. We have 


UE. : b. > no doubt that Dr. Roy will fill the 


il i Wid created by Prof: Majumdar.+ 
Prof. Pa M. * Majumdar ehaving” Dr. * Roy is already well-known in 
“declined to continue es the President „the cotleges for his deep sympathy 
of .the Law Cellage Union, we have "for the studentg, and their cause. 
à new EN in Dr. Sudhis Chandrae We pledged to him our co-operation 
f 
% 


* e 


! Roy, Majumdar filled the and service and sought his advice and 
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. a eee in the activitiossof the Uniorie : in al? matters relating. A the Union. 
Eu We have found that he is not only dhe Dew College Usion : aSfnewledges °° 
a successful professor and a jo: ith desp debt of gratitude“to, Aim far, | 
ed láwyer bee algo" an “idea Presigent. , his invalpable ielpendeadvicet zi didi 

Ve will.long remember him for the ° . * * ~ 2 Us 
* very able part that he played as the +. Mr Balailal Pal, MAE, M. Le am 
President* of" Calcutta University Law y. student "fas beon appointed Tagore 
College Union,* But for his care and Law Professor by«the Calcutta Univer- 
Supervision, sugBestion and diligence sity. We congratulate him on "Mis 
the‘ Union-week’ would not have boon appointment and wish him all *sugcess 


^ A success. - . E 
i za in life, | o 
Our joy RUE Qao bounds in wel- _ Mesera. Dilip. Kumar Biswas* “and, P 


ES coming ‘back in our midst our beloved Mrityunjay Banerjee represented the 
~ “ Principal, *Me. P. N. Banerjee, after college at the Debate Competition held " 
& long time, during which period he ^ under the auspices of the Jubbulpare * 


shouldered his share of the responsibility ' . Robertson College Union in 1942. 


of conducting the dóstinies of our We appreciate . their youthful eal 
province as 8 mepnber ot. the body and wish them a bright fugure? 
holding the reinse of ' the government. x "LE" * * 5 


His brilliant record of work as the | Mr. Nirmalkanti Gupta repNegented, 
Revenue Ministew of the : Bepgal the Ugiversity Law College dn the i 
Government earned for him much praise . A]-India Debate Competátion (1943) 
from diferent sectiogs of- the public. - held under $hg auspices af, the Galcútta 
We" take this® opportunity of conpra- . - University Law College Uvfion and 
tulating him fog the noble services , * secured the fifth epjkce in order of 


that he rendered to the Province, ° merit. Dur heartiest congratulations 
« 


during his tenure 88 & minister. | ¿to him. e i 4 : | 
m * e*t E Moab. x et x x 
We do not know how eto express We deeply regret to announce the 


our gratitude to our. beloved Vice «untimely deatimof Mis, Angoli Ghose, 
Principal, Mr. A^ C. Karkoon for the Final law giuddnt, on the Igth 
kind help, sympathy, guidance and e at , 1942. , She graduateti frin o 
encouragement, we received frome the Loreto House! * Calduita, and 
him when he piloted "the college a8 “Joined the Law College. , She was 
the Offg. Principal” défing the amongst the verg few lađies whos 
absence of Mr. ‘Banerjee. With his* studied law. She ehad an amiablg 

~ and experience, cautfon and personality Ánd a promisi g future* 
l a he guided us very ably but the efuel” hand of dejth pyt an” 


: í 9 ° : ty 
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End tg it. the. gata dougbitt os Dr. d gn. Hen he. exjended. his earth re- 

° J. N. 650 of the’ city. * et^ ception to the «distinguished guests, er 
e. W8gftr our heartfek caló and students and dealt in brief with © 

to the Parents $ Ande other members of fhe gutliná of-our programtne. NC 1 
pode the ab family. ° : e . co A 


r 
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‘ = o. € Legal Conference Mod. o 


, As already Sii “he o election Mhe rah eossionot tie Tegal : «Con: 
of class represen atives to the Union ferenge was presitieé, over by,” Dr. 


i € pA: ate, PA, consequently Naróschan dra Sengupta, M.A,’ D.Le, 
the-Cojlege Union could not be formed an ex-Professor of the Gollege anda 
earlier, than December. The’ office- leading Advocate of the Calcutta High . 


bearers were elected unopposed. On Donum dewe hs thel speaker «of 
ous side were congress and communist 


^. ihe day and delivered, & speech on 
students tegether with & few indepen- T: Hints on an Xi*storieal “Study offe 
: sence nd dates: However we assum- Hindu Law." ' [It is yinted in dioe 


ed office with some hesitation. With 
only A few months left, we could not 
.expect" to hold properly so many 
, functions of the, Union. But we took 
e courage anfi pushed ahead. This year 
'insteadfof following the beaten track, 
e. we ught in our humble way, to 

* introduce some, novelty in the ectivities 

of the utt The tesult wase a ` 
° UNION Werk, ‘a fea gre quite new 
in the history of the Law College 


present issue. ] His speech was marked 
with that pre@ision and scholarship 
which so easily * ‘attract the mind of the 
learner. We wish some serfbuf sti- 
dènts talk up thé kinta and go up for 
higher research works. Prof. - Pancha- 
nan Ghosh, M.A. » B.L., read a paper 
a Th? “Place of Logie in ,Bengal 
diea of Hindu Jurisprudence.”’ 
. Prof. Ghosh’s paper was highly appre- 


[ % 


$ ciated. [bi is printed in thisissue.] - 
Unions s : : l 
. The week- long programme Was 28 20th March, “1943. 
4 follows: —** dE The President and chief speaker of 
° 19th March, 1948. | the second day 9f the Legal Conference 
' Inauguration oj Union Week was. à very prominent.Judge of the 


. Bir SoLo! Wliams, Kt., K.C4 Calcutta High Court—the Hon’ble 
a&-Judge af le Migh Court * E Mr. Justice “Bejotkumar Mookerjee, 

*- Calcutta inaugurated the week and M.A., D.L. His subject was '' Legal 
delivered: a neat „pesch, best suede e [deas underlying Religious uds Chari- 

te the eoccasion. [The speech “is” table Trusts among the. Hindus.” 
-printed in this ^ issue.] Sr. . Eve»y She ih the hall was deeply 

e Sudhis Chandra Roy, M.A., LL-:B.° -impressed with thé profound : scholar-' 
" Ph.D. arrister- at-LaW, President eof ship With which he dealt with the 
i the, os bave a -ýelcðme. address subject. [His sp&ech appears in the 
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E — & student also fead a paper 


b 
t 


' 
b 


*by Mr. ` Atulchandra Gupta, 


i ** ‘Proprietary Rights of Women ig 
Ancient Indfs 5 "+. 

' 9 The third session wos nodi over 
M.A., 
'B.L,, a&*leafling Advocate of the 
Calcutta High @otrt. The subject he 
selected o Was "* &findu Marriage" and 
Oye." [Hig speech is printed in this 
issue.] His treatment of the” subject 
was unique. '’ Prof. -' .Krishnagopal 


‘Goswami of the Post-Graduate Depart- 
e* ment, redd a papèr on '' Inter-Caste 
a Marriage any 


Hindu 
printed in this’ issue. ] 

The same day, late-in the-evening, 
we had the fourth sesion of the Legal 
Conference which was presided over by 


Law.” - [It is 


Mr. N..K. Basg,” B.L.,*& veteren . 
‘criminal lawyer ‘of Calcutta. A special- 


i8t as he is in cases of ‘criminal law, 
his subject naturally was * v Adminis- 
tration of Criminal Law.” We ‘had 
from him a vivid pictfre of how crámi- 


S nal law is administered in pur country. 


The last item’ was %a paper on 
“ Abolition of Capital Runishment 
from Criminal Law '' mad by Mr. 
Amitabha Dutt, a first-year Student, 


91st March, 1943. 


E “9 


Re-union, "Tea-party and Prize. Distri- 


bution 


° decently 


22nd March, 1943.. °» v 


+ The front s apace*qfe. pt Dar bhanga 
Builds was’ bedwtitullyw decorated. ` 


Tite? Law Cellege fag Wus* flying. 


merrily’on the pandal erected. for =the 
purpose.e . ‘The students, + ex- students, * 
qnd guests—all bedan 40 pour in Min. 
the schedulefi timb and all the chairs 
were ver* soon occupied. , The ‘sweet 
orchestra played from time to time, 
the. dishes were served regulary sand. 
merry gossips were heard all rannd; 
After- the General Secretary ang 
the Officiating Principal had read sout | 
their respective Reports, thé Presidept 
gave away the prizes. Both® the 
Hon’ble Mr. Justice Das and Mt. 


Barker delivered short, neat spoeches. 
[The address ôf Mr. „Sarker i8 priated 


in this issue. | At eur request Mr. 
J. C. Gupta, MA., B.L., Barrister-at. 
Law, an ex-student of our coNege also 


dddressed the gathering. » y 


' Freshers’ Social - . tí 
"The Freshers' Social, was Held Very 
this ye@re? The. artistic 
" decoratiqns were,of a very good ‘dégign 
, end econsested “of diferent pictures 
showing different status of social life. 
Dr. Sudhis Chandra: Roy presided over 


¿tbe functian wind, Ay. eofíiciating 
n was „the Y guest-in-chief. (A 


arieby programme was ‘organised: 


. “This bas been the oytstanding iteng, artists of repute came "dnd &ntertained 


in our programme. *The Hon’ ble Mr. 


- Justice 8.-R- Dae, *B.M^ BL.B., 


Barrister-at-Law; pregided over the " 
functiop, Mr. Naliniranjan * Sarker, 
being the Guest-in- Chief. 


! t 
$ 'e 


the gathering. Ths sweep notes of 

music still ring AM ears, .* 

„28rd March, 1943. * ° 

e As usual, Mhe N of the Law" 

College Maged ‘femi *- by: "uou on 
b. 
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the fifth J gfe thé Iud eveek. 


' Mr. Mem@handras "Nasker, Miyor qj University ° 


e €alcutla, “presifed over*the funtifon 
_ ang thé” Honflee Sir B. P. Singh 


" Roy, Kt., K.€ d E., was the *guest-in- ° sincerest 


«chief. [Tieírerspffehos are printed 
in this issue. | Paes 
¿The performance was “a grand 


success, thanks to the valuable guid- 
anch given by Mr. Nareshchandra 
, Mitra,ethg well-known artist of Bengali 
stage and an ex-studegt of the, college. 


9 
e 24th March, 1943. 
All-Imdia Debate Competition 
e Last year we could. not hold the 
All-India Debate Competition owing to 
th undertain ' conditions prevailing in 


y sanos in India.” “The "Barfsoen 


repsesented by Messrs. ° 


Monish Hoy and G. D. Goswami won 
ihe Bir Asutosh 'l'rophy..* We express 
cangratulations da he 
winners. f e. 

The Hon'ble Mr. P.eN. * Banerjee, 
the then  Revenuee Minister to” the 
Govéfnment of Bengag, presideg aver the 
furfction, a special featurg of which was 

a short and nice speech by Mr. T. C. 
oiii now, Finance Minister to the 
Government of Bengal, about, the 
' standard of debatesiif our country ande, 
abroad. Recollecting memories of his 
young days at Oxford he” said that he 
felt a sort of relief in listening to the 
ord8rly and systematic debates of the 


-— the city and the ¡Provinge, as & result students in the House and wighed that 


w 
» 
am 


e 


eof the inhiffnan bombing by Japanese 
planes J This year we decided to 
* orga se it on the former scale.. But 
*studefits from , places outside» Bengal 
and even 5 places outside Calcutta 
did not ,ionidte to come ayer to Calcutta 
to participate in the debate competition. 
` This was perhaps tue to the fact thaf 
there still remained’ ery possibility of 
the city beihg* bombed bye plartes of 
Japanese Fascisis* Consequently, the 
same amount of interest. as could be 
evidéncell In previous years was no} 
farthcoming this deor. The standard, 
however, did Bot fall far belboy th 
expected infimum, 
e The subject Tor debate enas—'' Tn 


e de opinion of the Mouse, the national 


e Movement can gucceed in achieving’ | 


° independence only if thd'right ef sejf- 


dation 1B 


+ 
~~ 0 


dejermi 


-cónceüed to the 


hi. ~ a e 


e Success, 


members eof ihe *Liegislature of tke 
- Province had come to. the hall to listen 


to ‘the youndmen’s speeches and take 


lestons tladrefrom. " 

* We take this opportunity of extend- 
ing our heartiesl thanks * to the panel 
of judges consisting of “Profe. Susobhan 
Sarkar, 8. Ka Chattérjee and R. M. 
Majumdar for. the pains they took in 
deciding the competition. 


25th Match, 1943. 
Closing dou 


The last day ofthe Union: Week 
was observed with equal grandeur and. 
The enthusiasm 'of the : 
* werkers did not, lessen a bit, their 
devogion™p duéy was equally unshaken 
and the attendance *also was satisfac- * 
tory. *The Hon’ble Mr. Justice 
R. B. Pal, M.A., DAL., an ex-Professor 


4 


 “ 


gy uc ES $e ounshivEs +” x 7 n ES 
ar " the glisse. presided over tite finorfon's Kick th Eh Tace! of m progresa aie 
: "The subject of discussion, was 2 we , fare tfained: andespecelerates it, if 
* essentially — good?" Dr. a posae, in the right difecttoh. We 
Bhattacharyya, ] M.A., B.L., p eg akpect that They will hold” „aloft thé |, 
.R.8., read a pape? on the subject. banner eof freedom Ae progress we 
e Were delighted to fndamidst us an have céárried with so mùch zeal, and" 
ex-Profesgor and one who was so inti- *energy thus far, ahd thafth mba e 


mately connected with the Law College Before pa e wo like to 
, Union E ent His papas being acknowledge our indebtedness to Profs. 
"read, Pal gave us a very interesting  Jajneswar Majumdar, “Vice-Pregident 
dificourse on the subject which gave us and Editor-in-chief, 8. N. "Bhatta- 
an insight “into the matter. [The charyya and Asoke Chandra*Sen, Vices 
Speech of Dr. Pal and the paper read  ProsidBnta of tf Union, for their Jalu- 
by “Dr. _Bhatiaahgryya are printed in able help and honest guidagge. We 
p this issue. a also take this opportunity of "agering 
It was if the fitness of things that our sincerest thanks to Mr. Bimal ° 
we selected such a tqpic, as in these’ Kumar Bhattacharyya of the Magazine — 
days it has been an acute problem to - sub-committee, Messrs. ique sm .. 
ascertgin who is good and who is not. Ghosh and Amal E Pay and Flaten ej 
Saha and Sihen teo. of ihe 
Union. : 
We shall be failing in sour duty, 
Tih Glee enterprise: we x66 fived much if we do not acknowledge | the Yaluabf 


help and adyice from, the snembers of services of Au MORG who co-opergied 
thé staff and ethe ded alike? | to wijh us in bynging out. thig issue of e 
whom we are grateful. We take this, the Dons i a to 
opportunity of thanking all the mem- * „This brings us to the end of our 
bers of the Union; fhe Gefleral Secre- journey? Soonefive shall pem In Some 
tary, the Joint Secretafy in charge * caseg to" meet again in thé higher, 
of debates in Pena and the Law walks of lifee and in others never to ° 
College office staff who rendered us much meet agam WE thyeugh sweet re- 
help, to make thg function successful. t collections of th 8 Spas?” “Friendship 

_ We have tried our best to keep up the pr sweet but tifhe da phee ofter steal 

- traditiðn® of the College Union nd  &waf "the «milk Of- ite , ' Ont of sight, 
“improve upon them as *far as possible, out of mind * is a“egmmon phrase and 
even in these unsettleg a troublons ewe must remember its Bearing % on, 
days.’ We do nat know how far Wee ath. But paff" we must, thous Ait 
have been successfuli& our qndeavour * is painful. Jn this Sross-road of lite, 
to do db. It is for our successors eto *wé trn a forging lingeping' dook bucle e 


- 


Thus ended ,ofr seve day pro; 
gramme of the ‘UNION eee 


Our function was a ‘ergnd success. 


Mana. e à i $ i. 
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y". DECN a E PRIME ' 
sia” T wi Dna án dob pon Mazza. Sug, aes 
" «v * » we g Ms e- 

wards and iry? £o get & “short, résum ope. qd is & soldier's parting. ye. 

, of our + past déegae * But ine va tan- part in” ‘order ‘tobe united in the - 
“known btciBns ust" Thefe is hot as broader field "of life, we lose on the è 
y struggle, 4n “which perforte wes muft lower plane in order to gain on E 


~ pagou part: «gb, ffioubh all partings higher; : 
è : : 
"are sad, ours id streaked with Tays of Au revoir | * t "4 ¢ 
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